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The recent death of Mr. Irving Browne 
brings not only a sense of personal affliction 
to the many who knew and: admired him for 
his striving qualities of mind and heart, but 
in addition a serious loss to the literature 
and science of the law. While not a practi- 
tioner of much prominence, he was by his 
writings and teachings of considerable aid 
and value to the profession. He was not only 
the author of some exceedingly good treatises, 
but as editor for years of the Albany Law 
Journal, and later as the occupant of what 
is known as ‘‘The Lawyers’ Easy Chair’’ in 
the Green Bag, he contributed a great deal 
in the shape of entertaining comments on re- 
cent novel cases that has been of suggestive 
and practical value. For some time he has 
been a valuable contributor to the columns of 
this journal, the articles furnished by him 
being of a high order of merit. Our sub- 
scribers will probably feel his loss as keenly 
as we. 


EE 


Legal newspapers have, of late, had con- 
siderable to say on the subject of the liability 


of railroad companies for negligence in 
throwing packages from moving trains. The 
question has been agitated anew on account 
of the recent decision of the case of McGrath 
v. Eastern Ry. Co., 77 N. W. Rep. 136, by 
the Supreme Court of Minnesota. There a 
news agent threw a package of papers from 
the defendant’s train while it was passing 
through a small station at a very high rate of 
speed. The package struck the plaintiff and 
broke his leg and otherwise injured him. The 
news agent was not a servant of the defendant 
company, and the rule of respondeat superior 
did notapply. It had been the practice for years 
to throw bundles from moving trains at this 
station, and it was contended that the jury 
were warranted iu finding from the evidence 
that the defendant company knew of the prac- 
tice and was negligent in failing to stop it. 
The court held defendant was not negligent 
unless the practice was dangerous in itself, or 
the persons engaged in it were careless. It 
has been decided, however, in Galloway v. 
Railway Co. (Minn.), 57 N. W. Rep. 1058, 





that the practice of throwing heavy bundles 
from moving trains on to a station platform 
where people congregate in any considerable 
numbers is dangerous, and the railroad com- 
pany may be negligent in permitting such 
practice. But in the principal case the court 
laid stress on the fact that the evidence failed 
to disclose that more than one or two people 
were usually on the platform of this station 
when the limited train passed through. The 
Galloway case, as well as the case of Snow v. 
Fitchburg R. R. Co., 136 Mass. 552, held 
that the plaintiff must show that the defend- 
ant was negligent, and if the act is done in 
accordance with a dangerons custom known 
to the defendant it is liable, though not done 
by a servant of the company. In Fletcher v. 
Baltimore & P. R. R. Co., 168 U.S. 135, 
where employees of the company were per- 
mitted to throw sticks of wood from the train 
at their various homes along the road, it was 
held error to nonsuit in the lower court. 
Strange to say, there seems to be a dearth of 
authority on the subject. 





The case of Fitts v. McGhee, recently de- 
cided by the Supreme Court of the United 
States, involves principles, which though not 
new, are applied to a new state of facts. They 
hold that a federal court has no jurisdiction 
of a suit in reality against a State, and 
brought without its consent, by a citizen 
thereof, though it involves a question under 
the constitution of the United States; that 
such court is without jurisdiction of a suit 
brought by a private person against the ex- 
ecutive and law officers of a State, to test the 
constitutionality of a statute by enjoining any 
proceedings for its enforcement, where the 
defendants are charged by the statute with 
no specific duty in the matter, and have 
neither done nor attempted any act of wrong 
or trespass against the person or property of 
complainant, and, should they act, must do 
so by formal legal proceedings in the courts 
in the name of the State. Such a suit is, in 
effect, one against the State, and is within 
the prohibition of the eleventh constitutional 
amendment. It is also held that a federal 
court of equity has no power to enjoin the in- 
stitution or prosecution of indictments or 
other criminal proceedings in a State court, 
and that, unless under extraordinary circum- 
stances, a court of the United States should 
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not interfere with the custody by a State ofa 
prisoner under indictment in its courts, by 
discharging him on a writ of habeas corpus, 
though it may believe the statute on which 
the indictment is based to be in conflict with 
the constitution of the United States, as such 
question can properly be raised and deter- 
mined in defense to the indictment, subject to 
review on behalf of the prisoner by the su- 
preme court. 





NOTES OF IMPORTANT DECISIONS. 


PRINCIPAL AND SURETY — CONTRACT — AL- 
TERATION—RELEASE—HUSBAND AND WIFE.— A 
surety is entitled to stand upon the strict terms 
of his contract. He is bound only tothe extent 
and in the manner pointed out in his obligation. 
If the contract of a surety be altered without his 
consent, it ceases to be his contract, and he is no 
longer bound to its performance. But, in ascer- 
taining the extent to which a surety has become 
obligated, unreasonable and overtrained construc- 
tions are not to be resorted to. The contract of 
suretyship, like every other agreement, is to be 
given a fairand reasonable interpretation, in ac- 
cordance with established rules, with a view of 
determining upon what proposition the minds of 
the contracting parties have met in the same in- 
tention. These principles of law were laid down 
by the Supreme Court of Nebraska, in the case of 
First National Bank v. Goodman, 77 N. W. Rep. 
756, who inapplying them to the facts of that case 
held, that a pledge of property by a wife tosecure 
an indebtedness of her husband, and to prevent 
his creditor from enforcing immediate payment, 
will not, of itself, entitle the creditor to hold such 
property as security for further advances to the 
husband. Neither will it entitle the creditor to hold 
the property for the satisfaction of the original 
indebtedness, after having made a valid contract 
extending the time for its payment, and that an 
extension, made by a creditor without the knowl- 
edge or consent of the wife, will operate to re- 
lease the pledge. One of the members of the 
court dissented. 





CORPORATIONS — LIABILITY FOR CONTEMPT— 
PUNISHMENT—NEWSPAPER ARTICLE.—It is held 
by the Supreme Judicial Court of Massachusetts, 
in the case of Telegram Newspaper Co. v. Com- 
monwealth, 52 N. E. Rep. 445, thata corporation 
may be liable for a criminal contempt of court, 
though that crime involves a specific intent as a 
necessary element; that although a corporation 
cannot be arrested or imprisoned for crime, it 
may be punished by fine, which may be enforced 
by execution against its property; that where a 
corporation engaged in the publication of a news- 
paper publishes an article concerning a pending 





trial,in the place where the trial is had, which is 
calculated to prejudice the jury and preventa 
fair trial, it is guilty ofa criminal contempt, 
though there was no criminal] intent in such pub- 
lication; that where a corporation publishes mat- 
ter concerning a pending trial calculated to pre- 
vent a fair trial, the court may, of its own motion 
and without complaint made, proceed against it 
for contempt, although the contempt was not 
strictly committed in the presence of the court; 
and that it is not necessary that matter published 
in a newspaper during the trial of a case, calculated 
to prevent a fair trial, should be shown to have 
been read by members of the jury, in order that 
the publisher should be guilty of contempt; but 
itis suffiicient that it was published and eir- 
culated in the place where the trial was had, and 
might have been read. 





RAILROAD COMPANY — DEPOT GROUNDS — 
HACKMEN — MONOPOLY. — In State v. Reed, 4 
South. Rep. 308, decided by the Supreme Court 
of Mississippi, it is held that a railroad cannot 
authorize one hackman to drive into its inclosed 
depot grounds to solicit business to the exclusion 
of all others, since this would create a monopoly, 
prevent competition, and inconvenience the pub- 
lic. The court says in part: ‘*The question has 
never before been presented in our courts, but it 
is by no means a new one, and has been passed 
upon in other jurisdictions. Quite independently 
of constitutional or statutory provisions, it seems 
to be the prevailing doctrine in the United States 
that a railroad company may make any necessary 
and reasonable rules for the government of per- 
sons using its depots and grounds. yet it cannot 
arbitrarily, for its own pleasure or profit, admit to 
its platforms or depot grounds one varrier of pas- 
sengers or merchandise, and at the same time ex- 
clude all others. The question is one that affects 
not only the excluded hackmen; it affects the in- 
terests ofthe public. The upholding of the grant 
of this exclusive privilege would prevent com- 
petition between rival carriers of passengers, 
create a monopoly inthe privileged hackman, 
and might produce inconvenience and loss to 
persons traveling over the railroad, or those hav- 
ing freights transported over it, in cases of ex- 
clusion of drays and wagons from its grounds, 
other than those owned by the person having the 
exclusive right to enter the railroad’s depot 
grounds. ‘To concede the right claimed by the 
railroad in the present case would be, in effect, 
to confer upon the railroad company the control 
of the transportation of passengersjbeyond its own 
lines, and in the end to create a monopoly of such 
business,not granted by its charter, and against the 
interests of the public. These are the views ably 
urged in Hack Co. v. Sootsma, 84 Mich. 194, 47 
N. W. Rep. 667; Railway Co. v. Langlois, 9 Mont. - 
419, 24 Pac. Rep. 209; Cravens v. Rodgers, 101 
Mo. 247, 148. W. Rep. 106; and McConnell v. 
Pedigo, 92 Ky. 465,18S. W. Rep. 15. These are 
the views held, too. by the three dissenting judges 
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in the case of Railroad Co. v. Tripp, 147 Mass. 35- 
41,17 N. E. Rep. 89. The majority of the judges 
in that case held that a railroad might grant to one 
an exclusive right to solicit the patronage of in- 
coming passengers; but this is the only American 
case making that distinct holding, and that opin- 
ion was delivered by four judges, the other three 
members of the court vigorously dissenting, and 
with better show of reasoning, inour judgment. 
The case of Barney v. Steamboat Co., 67 N. Y. 
301, Fluker v. Railroad Co., 81 Ga. 461, 88S. E. 
Rep. 529, and Cole v. Rowen, 88 Mich. 219, 50 N. 
W. Rep. 138, do not present the precise point in- 
volved in the case before us. They are all decis- 
ions of other questions, and can be readily distin- 
guished from the case in hand. Counsel for appel- 
lantthink that in Cole v. Rowen, 88 Mich. 219, 50 
N. W. Rep. 138, the Supreme Court of Michigan 
has swung away from the doctrine announced in 
the earlier case of Hack Co. v. Sootsma, 84 Mich. 
194.47 N. W. Rep. 667. Butthat very able court 
did not so think, and was careful to disabuse the 
mind of counsel, who seems to have the notion 
which counsel here puts forward, and the court 
clearly distinguished the two cases.”’ 





CONTRACT — LOTTERY—DISTRIBUTION. — The 
Appellate Court of Indiana, bolds in Emswiler v. 
Tyner, that a contract by which, in consideration 
that the owner ofsome land would locate thereon 
a factory, and plat the land into lots of different 
values, other persons agreed to takeeach three 
$25 shares of stock in the factory and one of such 
lots, to be selected as the purchasers should de- 
termine, and pay a certain price for them, was 
not void in the first instance as being tainted with 
the vice of a lottery. But where the seller anda 
number of the purchasers distributed the lots by 
chance in the form of a lottery, such distribution 
was illegal. and a purchaser to whom was as- 
signed a worthless lot cannot be compelled to ac- 
cept and pay for it. The contract not being void 
in its inception, and being divisible, the illegal 
manner of distributing the lots did not relieve 
the purchaser from his obligation to accept and 
pay for the three shares of stock. The following 
isfromthe opinion: *Itis apparent from this par- 
agraph of answer that the pleader proceeded 
upon the theory that the contract, in the first in- 
Stance, is void, because itis tainted with the 
scheme ofa lottery or chance. This court has 
recentiy passed upon this exact question in Wash- 
ington Glass Company v. Mosbaugh, 19 App. 105, 
where it was held that acontract of similar tenor 
was not void on the ground urged, and we still 
adhere to such holding. But the facts in that 
case and those charged in the third paragraph of 
appellee's answer in the case now before us are 
not at allsimilar. ‘The contract sued upon here 
does not contain any provision relating to the 
awarding and distribution of the lots by lottery 
or chance, but, like the case in the 19 App. cited, 
leaves the manner of such distribution to be de- 
termined and agreed upon by the subscribers, 





and hence, under the authority of that case, the 
contract, in the first instance, and on its face, is 
enforcible. If, then, the contract, as originally 
entered into, was not subject to the objection urged 
by appellee, the question for us now to determine 
is, do the averments of the answer, descriptive of 
the plan and the manner of the distribution of 
the lots, render the enforcement of the contract 
against appellee void? The answer avers that 
various subscribers and decedent met for the pur- 
pose of determining how and in what manner 
the lots were to be awarded, and that the dece- 
dent, at said meeting, directed the manner of the 
distribution. Weneed not repeat the allegations 
of the answer, butitis sufficient tosay that the 
plan devised by the decedent, participated in by 
him and the subscribers present, was a scheme 
tainted with the vive of a lottery. In other words. 
it wasa scheme of chance, where the will and 
judgment, both of the decedent and subscribers, 
were in no sense exercised. Appellee did not 
participate in the distribution and was not pres- 
ent. In Washington Glass Co. v. Mosbaugh, supra, 
appellant was not a party to the distribution, and 
in the complaint in that case it was alleged ‘that 
in making said selection of lots by said drawing, 
plaintiff neither participated therein nor coun- 
seled or advised the same.’ In that case, also, 
appellee was a party tothe agreement between 
the subscribers, was present at and participated 
in the drawing of lots, and took possession of the 
lot apportioned to him. So that itis clear that 
the question to be here decided rests upon very 
different facts than the case to which we have 
just referred. The fact that appellant directed 
and participated in the drawing and distribution 
of the lots in this case brings it, we think, within 
the rule announced in Lynch v. Rosenthal, 144 
Ind. 86. There the contract was, in its essential 
features, similar to the contract here sued on. 
There was, however, this distinction: there the 
contract itself provided that the lots should be 
awarded hy ‘lot’ to each respective subscriber, 
and it was held that it could not be enforced, as 
being against public policy and good morals. It 
was there held that contracts tainted with the 
vice of lottery schemes are not enforcible, and it 
was said ‘that such contracts are against public 
policy, and that those who have entered into 
them shall have no relief in the courts to enforce 
those that are executory or to recover that which 
has passed under such as have been executed, is 
without doubt,’ citing many authorities to which 
we refer. Continuing, the court said: ‘We find, 
therefore, that both the contract and the manner 
of attempting to comply with its provisions were 
against public policy and void. * * * It is 
enough to say that who asks equity must present 
clean hands in which to receive it. Here the ap- 
pellant from the beginning had unclean hands. 
He originated, carried forward, and, in this suit, 
sought to enforce a vicious contract. He is in no 
position to ask that equity estop his ally from ex- 
posing the vice of that contract, the enforcement 
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of which public morals forbid.’ This language 
conveys no uncertain meaning, and from it it is 
plain that neither the law nor courts will lend 
their aid to enforce contracts tainted with the vice 
of a lottery, and which are against public policy, 
good morals and a quickened conscience. 

‘**As we have said, the contract before us, inits 
conception, was not subject to the infirmity of the 
contract in Lynch v. Rosenthal, supra, but in the 
manner of its execution, which was directed and 
participated in by appellant, it was inoculated 
with alike vice, and, under the authorities, ap- 
pellant, coming into court with unclean hands, 
and asking the enforcement of a _ contract, 
which he himself has made obnoxious to pub- 
lic policy and good morais, is in no posi- 
tion to ask the court to enforce its execution. 
We are unable to distinguish the difference, in 
principle, between a contract void ab initio and 
one made so after its execution, by the very party 
under whose provision she seeks to secure its ben- 
efits.”” 





CRIMINAL LAW — LARCENY AS BAILEE. — In 
Bergman v. People, decided by the Supreme 
Court of Illinois, it appeared that prosecutrix 
was a dealer in jewelry. Defendant stated to her 
that certain persons, including himself, wished to 
make a wedding present, and that he wanted to 
take some jewelry to show such persons. She 
declined to put the jewelry in his possession with- 
out security, whereupon he delivered to her an 
instrument purporting to guaranty the payment 
of whatever jewelry defendant should buy of pros- 
ecutor, for not over $200. Defendant thereby 
obtained the jewelry, and promised to return 
either it, or the money for it, within three days. 
The jewelry was not returned or paid for. The 
representations as to the wedding present were 
false, and made to obtain the jewelry. It 
was held, that defendant obtained the property 
as a bailee, and notasa purchaser, so as to be 
within Cr. Code § 170, providing thata bailee 
shall be deemed guilty of larceny if he shall con- 
vert property intrusted to his custody with in- 
tentto stealthe same. The court says: **This is 
a writ of error brought to reverse the judgment 
of the criminal court of Cook county adjudging 
the plaintiffin error to be guilty of larceny. The 
indictment contained a count charging larceny as 
at the common law, and other counts charging 
larceny as bailee under the statute. The facts 
proven were not sufficient to support a verdict 
that plaintiff in error was guilty of larceny as at 
the common law. It is urged in behalf of plaint- 
iff in error it did not appear from the proofs that 
the property alleged to have been stolen was in- 
trusted to himas bailee, but that he obtained 
the property asa purchaser. It appeared from 
the evidence that the Dorothy Lindberg was en- 
gaged in business as a retail dealer in jewelry in 
the city of Chicago; that plaintiff in error came to 
her place of business, and told her that a number 
of persons, of wkom he was one, contemplated 





making a present toa young married couple, 
and that he wanted to take some jewelry out 
to show to such persons; that she declined to put 
the jewelry in his possession without some se- 
curity, and that he left her store, but soon re- 
turned, and delivered to her a written instrument 
as follows: ‘I, the undersigned, do hereby guar- 
anty for the payment of whatever jewelry Robert 
Bergman, of 3044 Wentworth avenue, buys of 
Mrs. Dorothy Lindberg, for a sum not over $200 
(two hundred dollars). Gustave Swanson;’ that 
she satisfied herself the instrument bore the 
genuine signature of Swanson, and plaintiff in 
error said to her he would return either the goods. 
or the money for them, within three days; that 
she then delivered to hima watch, chain, and 
diamond brooch, of the aggregate value of $200; 
that he did not return the goods, nor did she see 
him again until he was in court to answer the 
charge of larceny. It is clear that the jewelry 
was not sold to the plaintiff in error. It was de- 
livered to him for the purpose of exhibiting it to 
others, who, together with himself, as he repre- 
sented, contemplated buying articles of that kind, 
and to be bought if satisfactory to the contem- 
plated purchasers. The title remained in Mrs. 
Lindberg, and she intrusted the possession to him, 
expecting and intending that the identical arti- 
cles of jewelry should be returned to her, or dis- 
posed of for her benefit, in the particular way as 
agreed upon between her and the plaintiff in er- 
ror. The guaranty of Swanson was available 
only in the event a sale of the jewelry was con- 
summated. The jewelry was not sold or returned. 
The evidence in the record was sufficient to satisfy 
the jury, beyond a reasonable doubt, that the rep- 
resentations of the plaintiff in error that others, 
together with himself, contemplated purchasing 
jewelry asa wedding present, were but false and 
fraudulent representations and pretenses, and 
part of a scheme devised by the plaintiff in error 
for the purpose of enabling him to secure the 
possession of the jewelry, in order that he might 
convert the same to his use. He was a ‘bailee’ of 
the property, within the meaning of that word as 
employed insection 170o0f the Criminal Code, 
which provides thata bailee shall be deemed 
guilty of larceny, if he shall convert property in- 
trusted to his custody, with intent to steal the 
same. ‘he doctrine of this statute is that if ‘the 
owner parts with the possession voluntarily, but 
doesnot part with the title, expecting and in- 
tending the same thing shall be returned to him, 
or that it shall be disposed of on his account, or 
in a particular way, as directed or agreed upon, 
for his benefit, then the goods may be felonieusly 
converted by the bailee, so as to relate back, and 
make the taking and conversion a felony, if the 
goods were obtained with that intent.’ Farrell 
v. People, 16 I1l.506; Welsh v. People, 17 Ill. 339; 
Stinson v. People, 43 Ill. 397; Murphy v. People, 
104 Ill. 528; Doss v. People, 158 Ill. 660, 41 N. E. 
Rep. 1093.” 
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CONFLICT OF THE LAWS OF USURY. 


The fact that the laws of usury are founded 
in the varying statutes of the several States, 
has led to numerous and unavoidable conflicts 
in their application. The reconciliation and 
harmonizing of the diverse holdings of the 
courts of different States upon several propo- 
sitions is a difficult problem yet to be solved. 

Lex Loci Contractus.—‘'It is an established 
rule that the construction and validity ofa 
contract, which is purely personal, depends 
upon the law of the place where it is made, 
i. e., lex loci contractus, unless it is made with 
reference to the laws of some other place 
where it is to be performed, in which event 
the law of the place of performance, 7. e., lex 
loci solutionis, governs.’’! In accord with 
this rule, ‘‘it is competent for the parties to 
contract in good faith for the payment of the 
debt in another State with the higher rate of 
interest allowed there; and such contract will 
be enforced even in the State where it was 
made.’’? So,if a contract made in one State, 
to be performed in another, is usurious where 
made, but valid where it is to be performed, 
it will be upheld by virtue of the laws of the 
latter place.* The rebuttable presumption is 
that the parties intended to adopt the laws of 
the place of performance. The only limita- 
tion upon the comity recognized by the States 
in the enforcement of each other’s laws, is 
that the courts of one State will not enforce a 
contract made in another State, where the 
contract is unjust, immoral or contrary to 
some law or policy of the State where its en- 
forcement is sought.° It is well settled that 
the courts of no State will enforce penalties 
imposed by the laws of another State. Such 
laws are strictly local, and have no extra- 
territorial operation or effect, whether the 
penalty be to the public or to the person.® 


1 Webb on Usury, p. 289. 

227 Am. & Eng. Enc. of Law, p. 972, citing Peck v. 
Mayo, 14 Vt. 33, 89 Am. Dee. 205; Andrews v. Hoxie, 
5 Tex. 171; Robinson v. Bland, 2 Burr. 1077; Thomp- 
son v. Bowles, 2 Sim. 194. 

3 Butler v. Meyer, 17 Ind. 77; McAllister v. Smith, 
17 Ill. 828, 65 Am. Dee. 651; Wayne County Sav. Bank 
v. Low, 81 N. Y. 566, 8 Abb. N. Cas. 390, 37 Am. Rep. 
533. 

4 Id. 

5 McAllister v. Smith, 17 Ill. 828; Jacks v. Nichols, 5 
Barb. 38. 

6 Heath v. Griswold, 18 Blatchf. C. C. 555; Blaine 
v. Curtis, 59 Vt. 120, 7 Atl. Rep. 708; Wright v. Bart- 
lett, 48 N. H. 548; Hubbell v. Morristown Land & Im- 
provement Co., 95 Tenn. 585, 32 8S. W. Rep. 965. 








The rules herein discussed have frequent ap- 
plication to contracts by foreign building and 
loan associations. As long as the association 
observes good faith, its contracts are enforce- 
able; but when its contracts areso drawn 
and executed as to evade the law, they are 
usurious.’ Thus, in Rowland v. Old Domin- 
ion Building & Loan Association,’ the court 
said: ‘‘Where a party litigant in the courts 
of this State asserts that his rights are to be 
adjudicated, not by the laws of this State, 
but by those of another ; thata contract illegal 
here shall be enforced because it is legal un- 
der the laws of another forum, he must be 
able to show clearly and conclusively that his 
case is one that entitles him to make such a 
demand. In this case, the borrower was in 
this State; he applied for the loan here ; there 
was a local board of managers here; it had a 
treasurer; the money was paid to the bor- 
rower here and the mortgage was executed 
here. Calling it a Virginia contract does not 
make it one. Sending the application to the 
home office, as itis called ; remitting the money 
from Richmond; calling the local board and 
its treasurer the agents, not of the corpora- 
tion, but of the members who live in that 
locality ; providing in the bond that it shall 
be paid in Virginia—all these things cannot 
enable the foreign corporation to evade the 
usury laws of this State.’’® 

Lex Rei Site.—There is less of harmony 
among the authorities upon the effect of the 
law of the place of the security for a loan of 
money. A contract for the loan of money is 
usually regarded as purely personal, and gov- 
erned by the law of the State where it is made ; 
and, in the absence of proof to the contrary, 
the fact that its performance is secured by a 
mortgage of land situated in another State, 
does not change the rules of construction, as 
they are stated above.” Thus, in a suit to 


7Thompson y. Edwards, 85 Ind. 414; Martin v. 
Johnson, 84 Ga. 481; Southern Building & Loan Assn. 
v. Harris, 98 Ky. 41, 17 Ky. Law Rep. 721, 82S. W. 
Rep. 261; Pine v. Smith, 11 Gray, 38. 

8115 N. Car. 825, 18 S. E. Rep. 965. 

9 But see Building & Loan Assn. v. Logan, 66 Fed. 
Rep. 827; Pioneer Sav. & Loan Co. v. Cannon, 96 
Tenn. 599, 36 S. W. Rep. 386; Association v. Ashworth, 
91 Va. 712, 22S. E. Rep. 522; Nickels v. Association, 
98 Va. 380, 25 8. E. Rep. 8. 

10 Sheidon v. Haxtun, 91 N. Y. 124; Ware v. Bank- 
ers’ Loan & Trust Co. (Va.), 29S. E. Rep. 744; Amer- 
ican Freehold Land & Mortgage Co. v. Jefferson, 69 
Miss. 770, 12 South. Rep. 464; Stella v. Andrews, 19 N. 
J. Eq. 409; Tenny v. Porter, $1 Ark. 329, 83 S. W. Rep. 
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foreclose a mortgage, usury was set up asa 
defense, it appearing that both of the parties 
to the mortgage resided in a foreign State, 
and that there the terms were arranged and 
the contract was executed. It was held that the 
validity of the mortgage must be determined 
according to the laws of that State; and, the 
fact that the mortgaged premises were situ- 
ated in the State where the suit was brought 
did not affect the question."' But these prin- 
ciples have not been accepted by the courts 
of all the States.!2. Thus, in the late case of 
Thompson v. Kyle," the court said: ‘‘The 
subject-matter, with reference to the title of 
which the conveyance or lien is executed, be- 
ing at the time of said execution an immovy- 
able thing, not only located beyond the con- 
trol of that sovereignty within whose jurisdic- 
tion the contract is executed, and forever so 
to remain but then within the exclusive juris- 
diction of another independent sovereignty, 
and forever so to remain, the parties to such 
conveyance are presumed to have contracted, 
at least as far as the immovable thing is con- 
cerned, with reference to the laws of that ju- 
risdiction within whose borders the thing is 
situated. And no sovereign State, without 
express legislative sanction, is presumed to 
surrender to owners of immovable property 
within its limits the power to incumber or 
change the title thereto in other manner than 
that pointed out by itslaws. * * * It 
would seem, therefore, that, upon principle, 
the mortgage in this case should be subjected 
to the laws of this State in order to ascertain 
its validity, construction, and the capacity of 
the parties to execute it, rather than to the 
laws ofgthe State of Alabama, within whose 
borders the real estate is not situated, and as 
to which her laws can have no extraterritorial 
effect.’’ These are powerful reasons upon 
which to base the conclusion reached by the 
courtjin this case, and it must be admitted 
that the question is not entirely settled. Yet 
it seems thatthe true rational of the rule 


211; Hitehecock v. U. S. Bank, 7 Ala. 386; Heath v. 
Griswold, 18 Blatchf. 550, 20 M. F. D. 324; McCready 
v. Phillips (Neb.), 76 N. W. Rep. 885. 

11 Dolman v. Cook, 14 N.J. Eq. 56. See Dugan v. 
Lewis, 79 Tex. 246,14 S. W. Rep. 1024; Van Vleet v. 
Sledge, 45 Fed. Rep. 748; Lanier v. Union Mtg., ete. 
Co. (Ark.), 40 S. W. Rep. 466. 

12 See Underwood vy. American Mtg. Co., 97 Ga. 238, 
24S. E. Rep. 847; Meroney v. Atlanta, etc. Assn., 116 
N. Car. 882, 21 S. E. Rep. 924. 

13 39 Fla. 583, 28 South. Rep. 12. 





stated at the outset places it on safe grounds, 
‘*The rule that a contract for the lending of 
money is to be construed by the lex loci con- 
tractus, or the place agreed upon, although its 
performance is secured by a mortgage upon 
lands in a foreign State, seems, however, to 
be founded upon sound principle and the ex- 
ceptions above noted, it is submitted, are the 
unfortunate results of too closely adhering to 
another familiar rule of law, 7. e., contracts 
with reference to real estate exclusively, are 
to be construed with reference to the lex rei 
site and not the lex loci contractus. Buta 
contract for the lending of money, with mort- 
gage security, presents a condition of affairs 
differing from that presented by a contract 
with reference to real estate exclusively. The 
loan is the principal thing, or at least it should 
be so in contemplation of the law. The se- 
curity is an incident to the loan ; an important, 
probably an indispensable incident, it is ad- 
mitted; yet as such it should hot be held to 
assume such colossal legal importance as to 
control the construction of the loan contract. 
An examination of the authorities will show 
that many of the departures from the gen- 
erally accepted rule of construction of such 
contracts, are cases in which the good faith 
of loans by foreign building and loan is ques- 
tioned."* It is possible that in some of these 
cases the suspicion of fraud was so strong 
that the court were convinced of its existence 
to a moral certainty, yet they sought to place 
their judgment upon the surer ground of legal 
principle, although the exact legal principle 
consequently was misapplied. The right in the 
parties to contract for the repayment of the 
loan at the office from which it was borrowed 
should not be denied; and the construction 
should follow according to the law of the 
agreed place of performance.’’ 

Lex Fori.—lIt is a well established rule that 
the law of the forum governs the remedy and 
the manner of procedure in every case.'® The 


14 Webb on Usury, pp. 311, 312, citing Pryse v. Peo 
ple’s Loan & Savings Association, 19 Ky. Law Rep. 
752,41 S. W. Rep. 574, following United States Sav- 
ings & Loan Association v. Scott, 98 Ky. 695, 34 S. W.- 
Rep. 235; Southern Building & Loan Association V. 
Harris, 98 Ky. 41, 82S. W. Rep. 261; Meroney v. At- 
lanta National Building & Loan Association, 116 N. 
Car. 882, 21S. E. Rep. 924. 

15 Td.; Ib., citing Brower v. Life Ins. Co., 86 Fed. 
Rep. 748. See New England Security Co. v. Me 
Laughlin, 87 Ga. 1, 13 S. E. Rep. 81. 

1 Eastwood v. Kennedy, 44 Md. 563; Laird ¥- 
Hodges, 26 Ark. 856; Brakely v. Tuttle, 3 W. Va. 86. 
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law of the forum has no extraterritorial ef- 
fect,’ and when foreign laws are relied upon 
to support a plea of usury, they must be spe- 
cially pleaded'* and proved as facts, since the 
court cannot take judicial notice of their pro- 
visions.’? In the absence of sufficient plead- 
ing and proof of foreign laws, the court will 
presume that they are the same as those of 
the forum, and determine the question of 
usury according to lex fori.” 
St. Louis, Mo. JAMES AVERY WEBB. 


7 Gale v. Eastman, 7 Metce. 14. 

8 Odum \. New England Mortgage Security Co., 91 
Ga. 505, 18S. E. Rep. 131; Reiff v. Bakken, 36 Minn. 
833; Leake v. Bergin, 27 N. J. Eq. 360. 

19 White v. Friedlander, 35 Ark. 52; Smith v. Whit- 
taker, 23 [1]. 367; Camp v. Randle, 81 Ala. 240, 2 South. 
Rep. 287; Robb v. Halsey, 19 Miss. 140. 

2 Balfour v. Davis, 14 Oreg. 47,12 Pac. Rep. 89; 
Craven v. Bates, 96 Ga. 78, 28 S. E. Rep. 502; Leake v. 
Bergin, 27 N. J. Eq. 360; Waite v. Bartlett, 53 Mo. 
App. 3878. 








BUILDING ASSOCIATION—LOAN TO MEMBER— 
APPLICATION OF PAYMENTS. 


HALE Vv. CAIRNS. 


Supreme Court of North Dakota, November 19, 1898. 


A member ofa building and loan association, who 
borrows money from the association, and bids a pre- 
mium for the privilege of obtaining the loan, and ex- 
ecutes his bond for the amount of the loan and pre- 
mium, and gives amortgage to secure the payment of 
such bond, and also assigns to such association his 
shares of stock as collateral security for such payment, 
s not entitled, in an action brought to foreclose such 
mortgage by the receiver of such association (said as- 
sociation being insolvent), to apply the amounts he 
has paid as dues upon his stock in reduction of his 
indebtedness. 


BARTHOLOMEW, C.J.: William D. Hale, the 
appellant, is the duly-appointed receiver of the 
American Savings & Loan Association. As such 
he seeks to foreclose a mortgage given by Robert 
Cairns and Ella Cairns to said association. Rob- 
ert Cairns died before the action was brought, 
andthe defendants Mary and Robert Cairns are 
his heirs at law. The American Savings & Loan 
Association was a corporation organized and do- 
ing business under the laws of the State of Min- 
nesota, with its home office at Minneapolis. The 
allegations of the complaint, aside from the al- 
legations as to the insolvency of the association 
and the appointment of the receiver, are substan- 
tially the same as in the case of Loan Co. v. 
Shain (decided at this term),77 N. W. Rep. 1006. 
The answer also raises the same issues as in that 
case. Following the decision in that case, we 
hold that the contract in this case must be gov- 
érned by the laws of the State of Minnesota, and 
that said contract is not usurious. 





Upon the question of the proper credits to be 
given to the defendants, this case differs materially 
from the Shain case, as the association has be- 
come insolvent, and is unable to mature the stock, 
and consequently unable to complete the contract 
on its part. In this case the loan was $400, and 
the premium bid was $400. The evidence of in- 
debtedness took the form of a bond. Ella Cairns 
signed as one of the obligors. The bond was for 
$800, but only the sum of $400 drew interest, and 
that at the rate of 6 per cent. Eight shares of 
stock were assigned to the. association as col- 
lateral security ; the bond to be paid by the abso- 
lute surrender of such stock at maturity. The 
bond was payable on or before nine years from 
date. It is conceded, as we understand the rec- 
ord, that on December 19, 1888, Robert Cairns, 
deceased, subscribed for and there were issued to 
him, ten shares of stock in said association. Sub- 
sequently two of said shares were surrendered, 
and they figure in no matter in this controversy, 
and we shall treat the manner as a subscription 
for eight shares. Upon these shares he con- 
tracted to make monthly payments at the rate of 
60 cents upon each share until the stock matures. 
Cairns did not apply for a loan until more than 
a year thereafter, and the loan was not actually 
made until March 8, 1890. All payment up to 
that time had been kept up. Consequently there 
has been paid upon said eight shares, before the 
loan was made, the sum of $67.20. From the 
time the loan was made until the insolvency of 
the association the stock payments were regularly 
made. ‘This included all payments up to and in- 
cluding October, 1895. Hence he paid upon his 
stock, after the loan, the further sum of $321.60; 
and of this amount one-half, or $160.80, was paid 
upon stock held by the association as collateral 
security for the bonus or premium. The interest 
upon the loan of $400 was also paid monthly in 
advance, and amounted during said term to $134. 
For what amount of the sums so paid should the 
repondents receive credit? 

This question has received very different an- 
swers at the hands of different courts. It has 
never yet been answered by this court. It has 
been held thata proper and equitable adjustment, 
in cases where the association has become insolv- 
ent and unable to mature its stock, is to charge 
the borrowing member with the amount of money 
received, with legal interest thereon, and credit 
him with all that he has paid, ‘*whether paid as 
fines, penalties, or dues.’’ Strauss v. Association, 
117 N. Car. 308, 23S. E. Rep. 450; Thompson v. 
Association, 120 N. Car. 420, 27S. E. Rep. 118; 
Buist v. Bryan (S. Car.), 21S. E. Rep. 537. See, 
also, Bank v. Whitmore (Sup.).49 N. Y. Supp. 862. 
In this case the question was presented in an in- 
volved form, and just what the court decided is 
notclear. Respondent also cites in this connec- 
tion Randall v. Protective Union, 42 Neb. 809, 60 
N. W. Rep. 1019. But in that case the associa- 
tion involved was, so far as the record discloses, 
an entirely solvent corporation; and under such 
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circumstances there can be no injustice in credit- 
ing a borrowing member, who chooses to sur- 
render the stock pledged, with all that he has 
paid thereon. This rule has been frequently ap- 
plied in Pennsylvania. North American Garden 
Assn. v. Tradesman’s Bldg. Assn., 46 Pa. St. 493; 
Watkins v. Association, 97 Pa. St. 514. But that 
a different rule, as to credits to be given, should 
be applied in solvent and insolvent corporations 
is, we think, entirely clear. The rule is universal 
that when a corporation becomes insolvent there 
must be, or at least,there may be, a loss to the 
stockholder. And, from their very nature, the 
certainty of loss in case of an insolvent building 
and loan association is greater than in many 
other forms of investment. They deal only with 
their members. Their capital consists exclu- 
sively of sums paid by their members. They can- 
not become insolvent in fact without an impair- 
ment of that capital, and, if there be an impair- 
ment, then the full amount of capital paid in can- 
not be returned. That being true, every princi- 
ple of their organization requires that every dol- 
‘lar of capital that has been paid in upon stock 
subscriptions should bear its proportionate share 
ofthe loss. In End. Bldg. Assns., § 514, it is said: 
‘The truth is that there is implied, in the very 
essence of the building association scheme, an 
agreement between the members of every as- 


sociation, in the light of which all other agree- 


ments, and all rules and by-laws, must be read, 
and to which they must be conformed; and that 
is the agreement that all burdens shall be equally 
borne, as well as all profits equally shared,—that 
the whole enterprise shall be conducted and the 
rights and obligations of the participants in it 
shall be adjusted upon a basis of strict mutuality, 
equality, and fairness.”’ It is evident that if, in 
cases of the insolvency of the association, all the 
borrowing stockholders are to be credited on 
their indebtedness with all the capital they have 
paid in, they suffer none of the impairment, and 
ultimately the entire loss must be borne by the 
non-borrowing members, and thus the basis of 
strict mutuality of burdens is entirely disregarded. 
Equity cannot, therefore, under such circum- 
stances extend to the debtor credit for all he has 
paid upon his stock. This we think is the rule of 
the authorities, as well as ofreason. Eversmann 
v. Schmitt, 53 Ohio St. 174,41 N. E. Rep. 139; 
Woblford v. Association, 140 Ind. 662, 40 N. E. 
Rep. 694; Weir v. Association (N. J. Ch.), 38 Atl. 
Rep. 643; Moran v. Gray, Jd. 668; Curtis v. As- 
sociation, 69 Conn. 6, 36 Atl. Rep. 1023; Strohen 
v. Association, 115 Pa. St. 273, 8 Atl. Rep. 843; 
Post v. Association (Tenn. Sup.), 37S. W. Rep. 
216. 

But, viewing respondents in the light of bor- 
owers only, and turning to the contract, we learn 
that, for the privilege of receiving the loan, re- 
spondents agreed to pay a premium of an amount 
equal to the cash received. That agreement was 
made by reason of the inducements held out by 
appellant, to the effect that both loan and pre- 





mium could ultimately be paid by a surrender 
and cancellation of the stock when it reached par, 
and that the stock could be brought to that con- 
dition by small payments thereon at stated inter- 
vals, together with the profits that would accrue to 
such stock through the operations of the associa- 
tion. But the association, by reason of its insoly- 
ency, is unable to carry outits contract. It cannot 
mature the stock. The inducement which caused 
the respondent to offer the large premium has 
failed. Hence, whatever has been paid upon 
such premium, if anything. should be credited to 
respondents. This we think is the better rule, 
and it is amply sustained by the authorities last 
cited, although some courts have undertaken to 
apportion the premium, and treat a portion of it 
asearned. See Towle v. Society, 61 Fed. Rep. 
446; Sullivan v. Stucky, 86 Fed. Rep. 491. But, 
under what we regard as the better rule, respond- 
ents claim that they should be credited with the 
dues paid upon the shares of stock that were as- 
signed as collateral to the payment of the pre- 
mium. (It willberemembered that the premium 
was included in the bond, but drew no interest.) 
We heldin the Shain case—and the authorities 
fully sustain the proposition — that payments 
made upon stock that was pledged as collateral 
security for the payment of the loan did not con- 
stitute payments upon the loan. This was held 
upon the theory that the purchase ofthe stock 
and the borrowing of the money were distinct 
and separate transactions. The stock was pur- 
chased as an investment, and for the profits which 
it promised, and these profits inure to the benefit 
of the purchaser alike whether the stock be 
pledged or unpledged. Goodrich v. Association, 
54 Ga. 98. True, inthe ulfimate adjustment it 
was the intention to exchange the stock for the 
bond. But, in the language of the New Jersey 
court of errors and appeals in Association v. 
Hornbacker, 42 N. J. Law, 635, ‘‘until so ex- 
changed, they are distinct in legal contempla- 
tion, as well as inform. The stock isa collateral 
security for, and not a credit on, the bond.’’ No 
reason, in law or logic, presents itself to us, why 
the same rule must not apply to payments made 
upon stock that is pledged to secure the payment 
of the premium. Such payments on stock are 
not payments upon the premium. Hence in this 
case nothing has been #paid upon the premium 
bid, and there is therefore nothing in that behalf 
with which to credit respondents. It will be 
noticed that in this case appellant is not seeking 
to recover any of the premium. He asks only the 
payment of the cash advanced, with certain in- 
terest thereon, and taxes paid. The association 
having become insolvent, and having been in the 
hands of a receiver, it becomes the duty of that 
officer to proceed to collect the assets of the as- 
sociation. It is his duty to close the business out. 
The expectations of both parties have been dis- 
appointed. The contractis atanend. The in- 
terest upon this loan was paid, under the terms 
of the contract, to November 8, 1895. The ap- 
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pellant is entitled to recover the original loan, 
with the legal rate of interest.in Minnesota, which 
is 7 per cent. from said November 8, 1895. 
Should respondents pay this amount, or should 
it be realized upon a sale of the mortgaged prop- 
erty, respondents will, of course, become the 
absolute owners of the shares of stock which were 
assigned as collateral security, and will be en- 
titied to a reassignment thereof. There is a 
claim made for taxes for the sum of $18.80, which 
the court found were paid by plaintiff, and which 
should also be included in the judgment. 

The trial court will set aside its judgment here- 
tofore entered in this case, and enter judgment 
against the respondent Ella Cairns for the amount 
heretofore indicated, with the usual decree of 
foreclosure as to all the respondents. It isso or- 
dered. Reversed. All concur. 


Norr.— Very Recent Cases on the Rights and Lia- 
bilities of Borrowers from Insolvent Building and 
Loan Associations.—Where a loan association be- 
comes insolvent, a borrower should be required to re- 
pay the ioan, with interest, and would be entitled, 
after the debts were paid, toa pro rata dividend with 
anon borrower for what he has paid on his stock. 
Brown v. Archer, 1 Mo. App. Rep. 465. Though the 
appointment of a receiver fur a building and loan as- 
sociation causes the debts due it by borrowing mem- 
bers and the mortgage securities to mature, yet the 
receivers cannot foreclose the same under the power 
of sale contained in the mortgage, the association 
alone being authorized to foreclose by sale. Strauss 
v. Carolina Interstate Building & Loan Assn., 117 N. 
Car. 308, 23S. E. Rep. 450. In case of the insolvency 
of a building and loan association, borrowing members 
should be charged with the amount actually received 
by them, with six per cent. interest, and credited 
with the amount paid by them, whether paid as fines, 
penalties, or weekly dues. Strauss v. Carolina Inter- 
state Building & Loan Assn., 117 N. Car. 308, 23S. E. 
Rep. 450. A borrowing stockholder paid toa build- 
ing association his debt, as shown bya judgment note, 
on the basis of a settlement in which he was allowed 
credits for payments on his stock as though the cor- 
poration were solvent. It was in fact insolvent at 
the time. The judgment, by neglect of the attorney, 
Was not satisfied. Held that, after the insolvency was 
shown, he was not entitled to have the judgment rep- 
resenting the debt satisfied. Mechanics’ & Working- 
men’s B. & L. Assn. v. Swartz (Com. Pl.), 2 Lack. 
Leg. N. 120,5 Pa. Dist. Rep. 318. Where a building 
and Joan association is insolvent, and unable to per- 
form its part of the contract with a borrowing mem- 
ber, it is entitled to the amount it loaned, with inter- 
est thereon, less the amount paid by the mortgagor on 
the mortgage, whether in the nature of interest or 
Premiums; and the installments on stock and fines go 
with the stock. Twin Cities Nat. Building & Loan 
Assn. v. Lepore (Com. PIl.), 17 Pa. Co. Ct. Rep. 426. 
A borrowing member of a building and loan associa- 
tion is not entitled, on the insolvency of the associa- 
tion, to have the amount of his ducs paid in applied 
in payment of his debt, but must share pro rata with 
the other members. Price v. Kendall (Tex. Civ. 
App.), 36 S. W. Rep. 810. A provision in the contract 
between a building and loan association and a bor- 
rowing member that, if the latter desires to have his 
shares of stock redeemed in the payment of his debt, 
they are to be taken at a cash valuation not less than 





the amount of dues paid thereon, with five per cent. 
interest, does not entitle the borrowing member, on 
the insolvency of the association, to have applied, in 
an action by the receiver appointed for the association 
to recover the debt, the amount of dues paid and in- 
terest in part payment, the balance of the debt not be- 
ing tendered. Price v. Kendall (Tex. Civ. App.), 36 
S. W. Rep. 810. The resident receiver of an insolvent 
foreign association, appointed after an assignee had 
been appointed in the foreign State, cannot collect 
from resident borrowers any premiums in the nature 
of bonuses which fell due after the appointment of 
the assignee, the agreement to pay them having been 
made on the implied condition that the association 
would continue to be a going concern. Curtis v. 
Granite State Provident Assn. (Conn.), 69 Conn. 6, 36 
Atl. Rep. 1028. Dues on shares of stock in an insolv- 
ent building association, paid by resident members, 
who were also borrowers on mortgage security, be- 
fore the appointment of an assignee for the associa- 
tion, cannot be credited as payments on the mortgage 
debts, since, as members, they are bound tocontribute 
to the expenses and losses, and a credit for such pay- 
ments would give them an undue advantage over non- 
borrowing members. Curtis v. Granite State Provi- 
dent Assn. (Conn.), 69 Conn. 6, 36 Atl. Rep. 1023. On 
the insolvency and forced dissolution of a building 
association, premiums or bonuses in addition to inter- 
est on the loans and dues on the stock, paid by bor- 
rowers prior to the dissolution, should be credited 
as payments on their debts to the association. though 
the mortgages securing such debts expressly provide 
that the premiums should belong to the association. 
Curtis v. Granite State Provident Assn. (Conn.), 69 
Conn. 6, 36 Atl. Rep. 1023. A borrowing member ofan 
insolvent assoviation is entitled to set off against his 
debt only the excess of what he had paid against the 
loan, over his share of the losses and expenses of the 
association and the expenses of receiver. Knutson v. 
Northwestern Loan & Building Assoc. (Minn.), 69 N. 
W. Rep. 889. On winding up an insolvent building 
and loan association, a borrowing member is entitled 
to be credited with whatever fines he has paid. 
Thompson v. North Carolina Building & Loan Assn., 
120 N. Car. 420, 27S. E. Rep. 118. In distributing the 
assets of an insolvent building and loan association, a 
borrowing stockholder is charged with the money 
actually received by him, with interest from date of 
its receipt, and credited with all payments of interest 
and premium as of dates when made. He is not al- 
lowed credits for amounts paid as dues on his stock, 
but, after all liabilities of the company are paid, the 
remaining fund is distributed pro rata among the 
stockholders, whether borrowers or not, on the basis 
of the amounts paid by them, respectively, as dues on 
the stock. Post v. Mechanics’ Building & Loan Assn. 
(Tenn. Sup.), 97 Tenn. 408, 34 L. R. A. 201, 37S. W. 
Rep. 216. Ky. St. sec. 864, requiring borrowing mem- 
bers of such associations to pay premiums, in addition 
to legal interest, violates Const. sec. 59, subd. 21, for- 
bidding the passage of special laws ‘‘to regulate the 
rate of interest.” Simpson v. Kentucky Citizens’ 
Building & Loan Assn., 42 S. W. Rep. 834. A contract 
whereby a borrowing member of a building and loan 
association agrees to pay premiums for each share bor- 
rowed upon, in addition to interest at the legal rate, is 
usurious as to the premium, and can be enforced by the 
association only tothe extent of the legal interest. 
Simpson v. Kentucky Citizens’ Building & Loan Assn., 
42S. W. Rep. 834. In computing the amount due upona 
mortgage, where the association is insolvent, the bor- 
rower should receive credit for all his payments of in- 
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terest or premium, but not of dues. Weir v. Granite 
State Provident Assn., 38 Atl. Rep. 643. When all the 
premium was deducted when the loan was made, and 
the association becomes insolvent, the borrower 
should be charged with interest thereon, and credited 
with all interest paid by him, including interest paid 
upon the premium. Weir v. Granite State Provident 
Assn., 38 Atl. Rep. 643. Where the insolvency of a 
loan association makes it impossible for a borrowing 
member to continue the payments of interest and 
premium till value of the stock equals the loan, the 
parties are remitted tothe position of ordinary lender 
and borrower. Moran v. Gray, 38 Atl. Rep. 668. In 
redeeming mortgaged premises from an insolvent loan 
association, a borrowing member will be charged with 
the money actually received, with interest to the time 
of the insolvency, and be credited with interest paid 
on the amount received and the premium, and inter- 
est on the interest paid on the premium. Moran y. 
Gray, 38 Atl. Rep. 668. A borrower is liable only for 
the amount of the loan with legal interest, provisions 
of the charter allowing any greater interest being in- 
valid. Mutual Savings & Loan Assn. v. Owings, 43 S. 
W. Rep. 422. A contract between a borrower and a 
building and loan association provided that certain 
payments ‘shall be credited as dues on stock, to be 
continued until the dues so credited, together with 
the dividends, shall equal the amount loaned.’”’ Held, 
that the dues were payments on the loan. Stevens v. 
Home Savings & Loan Assn., 51 Pac. Rep. 986. One 
who borrows money from a building and loan associa- 
tion cannot set up, in defense to an action for the re- 
covery of the same, that the loan was made in disre- 
gard of a by-law prohibiting the making of loans to 
any persons other than those who have been members 
of the association for a stated period. Reynolds v. 
Georgia State Building & Loan Assn., 29S. E. Rep. 
187. The principle of mutuality, which prevents loans 
by building and loan associations from being usurious, 
applies, although a borrower from such an association 
applied for the loan, and executes papers necessary 
to secure its payment before he is actually a member 
of the association, where, before obtaining the money, 
he did become such member, and the intention to be- 
come a member entered into and formed a part of the 
transaction which finally resulted in the loan. Rey- 
nolds v. Georgia State Building & Loan Assn., 29S. E. 
Rep. 187. A contract to pay money borrowed ofa 
building and loan association incorporated in a foreign 
State is one to be performed in such State, where the 
borrower has his option to send his payments to the 
association in such State, or make them at a local 
office, so long as the association sees fit to maintain it, 
with the understanding that the local agents are his 
agents, Pollock v. Carolina Interstate Building & 
Loan Assn., 29S. E. Rep. 77. Under the laws of North 
Carolina, where a building and. loan association, re- 
ceiving monthly payments from a borrowing stock- 
holder, reserves a certain portion thereof as a pay- 
ment of “interest”? on the loan at six per-cent. per 
annum, another equal portion, described in the con- 
tract with the borrower as ‘“‘premium,’’? must be 
credited on the principal. Pollock v. Carolina Inter- 
state Building & Loan Assn., 29S. E. Rep. 77. Where 
the borrower from a building association, agreeing to 
make monthly payments of interest, has paid nothing 
for six months, the entire principal, with interest 
from the day of the last payment, becomes due under 
Laws 1898, ch. 40, sec. 6, providing that the whole 
sum loaned by a building association and interest 
shall become due incase of non-payment of any in- 
terest for six months. Yankton Building & Loan 





Assn. v. Dowling, 74 N. W. Rep. 438. In the absence 
of an agreement to the effect that a stockholder ing 
building and loan association may have his payments 
on stock applied to the extinguishment of bis loan 
debt, he has no legal right to demand that such pay- 
ments shall be soapplied. Pioneer Savings & Loan 
Co. v. Everheart, 44S. W. Rep. 885. Where a bor- 
rowing member of a building and loan association, 
whose loan was to be repaid by maturing stock, made 
all his payments and surrendered his stock certificate 
at maturity, he was entitled to cancellation of the 
note and mortgage. Pioneer Savings & Loan Co. vy, 
Kasper, 52 Pac. Rep. 623. A borrower’s note made to 
a loan association, October 13, 1891, was payable three 
years from date. December 10, 1893, in consideration 
of two months’ extra premium and interest, the bor- 
rower was allowed to pay the whole debt. The 
premium paid when the loan was obtained, and sub- 
sequent payments, including that of December 10, 
1893, were largely in excess of the principal and three 
years’ legal interest. Held, that the borrower could 
recover, as usury, all sums paid by himin excess of 
reasonable dues for the maintenance of the associa- 
tion while a stockholder, the sum he specially agreed 
to pay in consideration of accelerated maturity, and 
the principal, with legal interest to December 10, 
18938. Locknane v. United States Savings & Loan Co., 
448. W. Rep. 977. Usurious interest was paid with 
partial payments on a loan by a building and loan 
association up to January 25, 1894. Twenty-one 
months thereafter an order was obtained permitting 
the association to sell the property which secured the 
loan. Held that, in computing the amount due, in- 
terest on the loan should be included only to January 
25, 1894, and dues and fines imposed thereafter should 
not be included, the contract being usurious. Crabtree 
v. Old Dominion Building & Loan Assn., 29 S. E. Rep. 
741. Where a building and loan association becomes 
insolvent, and a receiver is appointed to wind up its 
affairs, a borrowing shareholder is chargeable with 
the amount of money actually received by him, with 
interest from the time it was received, and is entitled 
to credit for all interest paid, and for so much 
of the premium as was unearned at the time the so- 
ciety passed into the possession of the receiver. Sul- 
livan v. Stucky, 86 Fed. Rep. 491. The borrowing 
members of a building association cannot vote them- 
selves the assets, in the way of premiums bid for 
loans, and still require the performance of a contract 
by a borrowing member who had obtained his loan at 
a 20 per cent. premium, while the average premium 
paid was over 30 per cent. Myers v. Alpena Loan & 
Building Assn., 75 N. W. Rep. 944. Plaintiff was a 
member of, and borrowed money from, a building 
and loan association. After a portion of the loan was 
repaid, the association informed him it bad gone into 
liquidation, and with his consent transferred the loan 
to defendant, also a building and loan association. 
Plaintiff made a new application to defendant for the 
original amount of the loan, and upon his executing 
anew trust deed the old loan was canceled. The 
check by defendant for the amount of the loan was & 
mere form, and upon being indorsed by the plaintiff 
to the liquidating association was immediately trans- 
ferred back to defendant, and credited as an advance 
payment on plaintiff’s stock. No credit was given 
plaintiff for the payments made to the liquidating as- 
sociation. Held, that the transaction with defendant 
was a continuation of the original contract,and plaint- 
iff was entitled to receive credit thereon for the pay- 
ments made to the liquidating association. Neal v. 
New South Building & Loan Assn., 46 S. W. Rep. 
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755. After making stock payments and usurious in! 
terest payments, a borrower gave notice to a building 
association for withdrawal of his stock, claiming that 
the loan had been paid. The by-laws provided for a 
withdrawal and return of the installments when the 
loan had been paid in full, and for sale of the stock in 
ease of default. The borrower also tendered any bal- 
ance that might be found due, and sale under the 
mortgage was restrained. Held that, though there 
wasasmall amount due, the borrower was entitled 
to the cancellation of the note and mortgage on 'pay- 
ment of same. Crenshaw v. Hedrick, 47S. W. Rep. 
7l. Where a stockholder who is also a borrower 
makes default in the payment of monthly premiums, 
in computing the amount due on the loan, the 
monthly premiums will be applied to the reduction 
of the debt, said premiums not being forfeited to the 
association. People’s Building, Loan & Saving Assn. 
y. Fowble, 538 Pac. Rep. 999. In the absence of evi- 
dence to the contrary, a stipulation in a mortgage to 
a building and loan association requiring the bor- 
rower to pay a premium will be presumed to have 
been made under a bid to enable him to obtain a 
right of procedence in taking the loan as authorized 
by Code 1878, sec. 1185, rather than a device to cover 
up a usurious transaction, where the borrower, in 
his application, authorized the secretary of the as- 
sociation to bid such a premium, that he might have 
such precedence. Hawkeye State Savings & Loan 
Assn. v. Johnston, 76 N. W. Rep. 678. Under Acts 
26th Gen. Assem., ch. 85, sec. 9, providing that, in a 
foreclosure of a mortgage by a building and loan as- 
sociation, the borrower shall be charged with the full 
amount of dues, interest, and premium for which he 
is delinquent, the court may render judgment for 
such items maturing after the commencement of the 
suit, and before judgment. Hawkeye State Saving & 
Loan Assn. v. Johuston, 76 N. W. Rep. 678. <A _ bor- 
rowing member of an insolvent building association, 
who has given a mortgage to secure his loan, should 
be charged by its receiver with the amount of the 
loan at legal interest, and credited with all interest 
payments made thereon by him; but no credit should 
be allowed for payments on stock, and, upon payment 
of the balance, he is entitled to a release of the mort- 
gage. Leahy v. National Building & Loan Assn., 76 
N.W. Rep. 625. The fact that a borrowing member ofa 
building association assigns his stock to the association 
as collateral to his loan does not cancel his membership. 
Leahy v. National Building & Loan Assn., 76 N. W. 
Rep. 625. The fact that, upon the death of a borrow- 
ing member, his heirs at law to whom his stock was 
assigned became owners of the premises mortgaged 
tosecure the loan, gives them no greater rights than 
such member would have had, had he lived. Leahy 
v. National Building & Loan Assn., 76 N. W. Rep. 
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BOOK REVIEWS. 





AMERICAN STATE REPORTS, VOL. 58. 

The value of this series of reports tothe practitioner 
arises not alone from the fact that the cases reported 
are selected with great care and good judgment, but 
also because many of them are annotated by Mr. A. 
C. Freeman, whose qualifications in that regard are 
Unsurpassed. In the present volume will be found a 
number of such annotations. We note especially the 
following: Lee v. Southern Pacific R. R. Co. (Cal.), 











on the liability of lessor railway corporations to per- 
sons other than the lessee; Bank of Little Rock v. 
Frank (Ark.), which exhaustively reviews the au- 
thorities on when an assignment for the benefit of 
creditors is deemed fraudulent, and the effect of the 
fraud on the assignment; Catron v. Old (Colo.), on 
patents for mineral lands, and what included therein; 
Michigan Trust Co. v. Chapin (Mich.), on agreement 
between husband and wife tocompensate each other’s 
services or relinquish claims on the other’s earnings 
or profits. The series is published by Bancroft- 
Whitney Co., San Francisco, Cal. 


AMERICAN STATE REPORTS, VOL. 59. 

The reader of this volume will be impressed with 
the many important cases to be found therein, and 
the exhaustive character of the annotations appended 
tothem. Following the case of Robinson v. Templar 
Lodge (Cal ), is along annotation on the subject of 
remedies of members of fraternal and other associa- 
tions. ‘I'he case of Huyett & Smith Co. v. Chicago- 
Edison Co. (Ill.), is followed by an annotation em- 
bodying all the authorities on the subject of entirety 
of contracts—com plete. performance, when essential 
to acause of action ex contractu. Attached to the 
ease of Austin v. Tecumseh National Bank (Neb.), is 
anote reviewing the authorities on the subject of 
when a corporation becomes liable for the debts of a 
preceding corporation or partnership. And to the 
ease of Hoboken Printing Co. v. Kahn (N. J.), isa 
note on the as yet unsettled question of the liability 
of corporations for exemplary damages. The case of 
Eingartner v. Illinois, Steel Co. (Wis.), has a note on 
the subject of when transitory causes of action may 
not be prosecuted in a foreign State or country. 
These annotations are veritable briefs in themselves, 
and will be found of great aid to practitioners inter- 
ested in their various subjects. The book is pub- 
lished by Bancroft-Whitney Company, San Fran- 
cisco. 








JETSAM AND FLOTSAM. 


EVIDENCE OF EXCLAMATIONS WHILE ASLEEP. 


The Supreme Court of Vermont holds that somnil- 
oques are not admissible as evidence in personal in- 
jury cases. In Plummer vy. Ricker, 41 Atl. Rep. 1045, 
which was an action for damages sustained froma 
vicious dog, the plaintiff’s father was asked to describe 
in a general way how his son appeared from the time 
he was bitten down to the time the wounds healed, 
and stated, among other things, that at night espe- 
cially, the moment he would drop into a drowse, he 
would jump right up and call, *‘Take him off—the 
dog is biting me.’? The trial court, in holding that 
this testimony was admissible, said: ‘If the boy’s 
story is found to be true, it tends to show that the 
dog made a visible attack upon him; and that hasa 
bearing upon the question of how it may have affected 
his nerves—impressed itself upon him. We think 
that if it should be found that .it so impressed him 
tbat, when asleep, the impression followed him, made 
him nervous, and caused him to cry out, it is evidence 
indicating the condition of the boy. Itis not evidence 
that the dog ever bit him.” 

Considering defendant’s exception to this ruling, 
Justice Start, delivering the opinion of the supreme 
eourt, said: “Under this ruling, the jury were at 
liberty to consider the words spoken by the plaintiff 
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while in sleep, upon the question of how the attack of 
the dog impressed itself upon him and affected his 
herves. Words spoken while in sleep are not evidence 
of a fact or condition of mind. They proceed from 
an unconscious and irresponsible condition; they have 
little or no meaning; they are as likely to refer to un- 
real facts or conditions as to things real; they are 
wholly unreliable; and a jury ought not to be allowed 
to guess that such expressions are produced bya 
present mental or physical condition. The expres- 
sions of a person respecting a past mental or bodily 
condition cannot be shown by a non-professional wit- 
ness. The testimony of such a witness is confined 
strictly to such complaints, expressions and exclama- 
tions as furnish evidence of a present existing pain or 
malady. State v. Fournier, 68 Vt. 262; Knox v. 
Wheelock, 54 Vt. 150. The expressions of a person in 
sleep may be induced without cause, and by past as 
well as present conditions. In dreams, things long 
forgotten return, and we live over a past which has 
no relation to present conditions, and exclamations 
then made are as likely to be induced by a past as by 
a present condition. If what the plaintiff said while 
in sleep can be given any meaning, it was narration 
of a past event, and did not indicate his present 
mental or physical condition, and the testimony was 
hearsay and inadmissible. State v. Fournier, supra. 
In People v. Robinson, 19 Cal. 40, itis held that words 
spoken in sleep are not admissible in evidence.”’”— 
Chicago Law Journal. 


VENUE AND JURISDICTION IN LARCENY. 

It is everywhere the law that, where a thief steals 
property in one county and is found in another with 
the goodsin his possession, he may be indicted in 
either, but not in both. State v. Williams (Mo.), 47 
S. W. Rep. 891, is no exception to this rule. The de- 
fendant stole a steer in Texas county and brought it 
with him into Pulaski county, where he was indicted 
for larceny. The court held that the venue was prop- 
erly laid in Pulaski county on the ground that each 
transportation of the stolen property by the thief was 
anew caption. Though the reasoning of the court is 
questionable, it reaches a sound result. In different 
counties there is the same law and the same punish- 
ment. There is but one offense against a single sov- 
ereignty. Venue being a merely formal matter, a 
thief mey be indicted for convenience sake in any 
county which he enters with the stolen property with- 
out prejudice to himself. The decision in the present 
case, then, may well have been reached without re- 
course to the fiction of continuing trespass, even if 
such a doctrine is sound. 

The principle of continuing larceny is truly tested 
when the thief is indicted in a jurisdiction into which 
he has carried goods stolen in another. The English 
courts have always disclaimed jurisdiction when the 
original taking was in another sovereignty. Regina 
v. Carr, 15 Cox C.C.181n. Inthe United States the 
authorities are divided. Commonwealth v. Holder, 9 
Gray, 7, proceeding on the analogy of the rule adopted 
where property is stolen and carried from county to 
county, decides that the thief may be indicted in what- 
ever State he enters with the goods. Lee v. State, 64 
Ga. 203, declares, on the other hand, that there is but 
one offense which exists only at the place where the 
original trespass occurred. Larceny is the taking and 
carrying away ofthe personal property of another 
animo furandi. The act of taking is the essence of 
the crime. It is evident that, after possession is once 
complete and continuous in the thief, no subsequent 
act of his can constitute a new caption from the cus- 





tody ofthe trueowner. Yet the doctrine of Common. 
wealth v. Holder and kindred cases can rest on no 
other principle than that eyery act of possession by 
the defendant, subsequent to the original change of 
custody, is a new trespass on the actual possession of 
the true owner—which ex hypothesi has terminated, 
The analogy drawn from decisions like the principal 
case where the goods are carried from county to 
county is a mistake one. There the thief can be 
punished but once. It is really a rule of convenience, 
If the palpable. fiction of continuing trespass be 
adopted to its full extent, and the defendant make a 
tour with the stolen property through every State in 
the Union, there is nothing but death to prevent his 
retracing his steps in a series of imprisonments,— 
Harvard Law Review. 
INJURY TO EMPLOYEE BY POISONOUS GERMS. 

The question of an employer’s liability for poison- 
ous germs causing injury to an employee was re- 
cently decided by the Kansas City court of appeals in 
Hysell v. Swift & Co. This was an action ugainst the 
proprietor of aslaughtering and packing establish- 
ment for the loss of an eye of a workman caused bya 
poisonous yellow rust that he was cleaning from an 
iron rail. This rust formed by blood and other or- 
ganic matter adhering to the rail contained bacteria 
that destroyed the eye. The workman was ignorant 
of the danger, and the contention was that the em- 
ployer knew or ought to have known it. The court 
held that a master must keep up with scientific de- 
velopment and knowledge as it may affect the char- 
acter of his business, and become informed of such 
scientific knowledge as men of general education and 
information possess relative to the danger and bazard 
of the business, and give due warning of the dangers 
to his employees. Butit was held that the master 
was not liable in this case because the injury could 
not have been reasonably anticipated. In proof of 
this it was shown that, while this yellowish dust fell 
and settled over fifteen or sixteen other persons en- 
gaged in the service, it injured none of them. 

The principle of the decision is doubtless the true 
one, whether it is rightly applied to the facts or not. 
Not the possibility, but the reasonable probability, of 
danger, must be the basis of liability. The court, as 
an illustration, refers to the danger of putting persons 
to work with one who has tuberculosis. But if a per- 
son who has that disease in an advanced stage is put 
by an employer who knows the fact at work with 
others who do not know it, and they take the disease, 
there is much reason to urge his liability in the pres- 
ent state of knowledge as to the danger of that disease. 
The liability ultimately rests on two questions of fact: 
First, the knowledge of danger; second, the degree of 
the danger or the reasonable probability of injury.— 
Case and Comment. 








HUMORS OF THE LAW. 


An Iowa judge relates an amusing incident that oc- 
curred in his court when a colored man was brought 
up for some petty offense. The charge was read, and 
as the statement ‘“‘The State of Iowa against John 
Jones”? was made in a loud voice, the colored man’s 
eyes bulged out of their sockets, and he seemed per- 
fectly overcome with terror and astonishment. When 
he was asked if he had anything to say, or pleaded 
guilty or not guilty, he gasped out: ‘“‘Well, yo’ honah, 
ef de whole State o’ Iowa is agin this one pore nigger, 
I’se gwine to give up right now?’”’ 
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1, ADMINISTRATORS — Exceptions — Res Judicata. — 
Matters with respect to which judgments had been en- 
tered by courts of competent jurisdiction, which judg- 
ments had been certified to the probate court, and 
Classified by it, and paid by the administrators, can- 
ot be inquired into on exceptions to final settlement 
of the administrators; being res judicata. — LADD V. 
STEPHENS, Mo., 48 S. W. Rep. 915. 


2, ADVERSE POSSESSION.—Where a tenant has con- 
tinued in adverse possession of land for over 20 years, 
the fact that during his occupancy there was a sale 
and conveyance of the premises for taxes does not 
Constitute an interruption of his possession.— HARRI- 
§0N V. DOLAN, Mass., 52 N. E. Rep. 513. 


3, APPEAL—Jurisdiction—“Freehold.”— A decree de- 
Vesting an irrigation company of the title to its canal 
and the appurtenances thereof, and vesting such title 
in another company, for the benefit of the water-right 
owners, involved a ‘‘freehold,” within the meaning of 
the statute regulating appeals to the supreme court.— 
a V. La Jonta & L. CANAL Co., Colo.,55 Pac. Rep. 
728, 


4. ASSIGNMENT FOR BENEFIT OF CREDITORS—Reserva- 
tions—Waiyer.—Where an insolvent assigns all his 


Wild 





property for the payment of certain specified cred 
itors, and reserves the surplus to himself, and the evi- 
dence shows that there are other creditors not men- 
tioned in the deed, the reservation renders the assign- 
ment invalid under Manstf. Dig. § 3374, which is in force 
in the Indian Territory, and which provides that all 
conveyances made with intent to hinder creditors shall 
be void.—CARTER V. BARTON, I. T., 488. W. Rep. 1017. 


5. ASSOCIATION—Trade Unions— Expulsion of Mem- 
bers.—Two members of a mutual protective union is- 
sued a manifesto stating that its management was un. 
satisfactory, and sent copies to the other members, 
inviting them to attend an open meeting to discuss 
matters affecting the interest of the union. Heldthat, 
where the charter of the association contained no 
power of expulsion, the issuance of such manifesto 
was not ground for expulsion.—WEI8ss V. MUSICAL MOT. 
PROTECTIVE UNION, Penn., 42 Atl. Rep. 118. 


6. ASSUMPSIT—Money Received.—Where the maker 
of a note delivered money to a bank, to be forwarded 
to the payee and applied on the note, and the bank de- 
livered it to another bank, with instructions to pay it 
to the payee generally,the latter bank was not, on 
failing to pay over the money, liable to an indorsee of 
the note as for money had and received; there being 
no obligatién on its part to pay it to the indorsee, or 
to see that it was applied on the note.—FIRSsT NAT. 
BANK OF EUGENE V. HOVEY, Oreg., 55 Pac. Rep. 535. 


7. BENEVOLENT SOCIETY—By-Laws—Sick Benefits.— 
While a member of a beneficial association was receiv- 
ing sick benefits under an existing by-law,an amend- 
ment was adopted whereby such benefits were reduced. 
The by-laws in existence when such member joined 
tbe association, and under which he contracted, pro- 
vided for their amendment. Held that, asthe right of 
such member to receive benefits was subject to change, 
it was not violative of vested rights to make the change 
at any time.— PAIN Vv. SOCIETE ST. JEAN BAPTISTE, 
Mass., 52 N. E. Rep. 502. 


8. BILLS AND NOTES—Accommodation Acceptors.— 
The transferee, before maturity, of an accepted bill of 
exchange in payment of an antecedent debt, from one 
to whom it was given for another purpose, acquires a 
good title, unless he took it with knowledge of the 
conditions of the acceptance.—FARLEY NAT. BANK V. 
HENDERSON, Ala., 24 South. Rep. 428. 


9. BILLS AND NOTES—Bona Fide Purchasers.--Where 
a fraudulent note is negotiated in due course of trade, 
an innocent purchaser thereof, obtaining the same at 
a great discount, is not a bona fide holder for full value, 
and can recover only to the extent of the actual 
amount paid.—CAMPBELL Vv. BROWN, Tenn., 48 8. W. 
Rep. 970. 


10. BILLS AND NOTES—Indorsement by Strangers.— 
Strangers to negotiable paper, who put their names on 
the baek of it prior to its delivery to the payee, or toa 
bona fide holder, become responsible thereon as co- 
muakers.—BYERS V. KRITCH, Colo., 55 Pac. Rep. 622. 

1l. BILLS AND NOTES — Plea of Non Est Factum.— 
Plaintiff in an action on a note may, by amended peti- 
tion, confess a plea of non est factum, and set up an 
original note as renewal of which the note originally 
sued on was accepted, in ignorance of the fact that it 
was a forgery.—TRADERS’ DEPOSIT BANK V. Day, Ky., 
48S. W. Rep. 983. 

12. BILLS AND NOTES—Pleading—Mortgages.— Where 
a complaint alleged a cause of action on a note only, a 
judgment foreclosing a mortgage given to secure the 
note is not supported by averments in the answer that 
the note was given in renewal of former notes given 
by a married woman in her separate business, and se- 
cured by mortgage on her separate estate, and is, 
therefore, erroneous.—HIBERNIA SAVINGS & LOAN SOC. 
Vv. THORNTON, Cal., 55 Pac. Rep. 702. 

13. BOUNDARIES—Expert Testimony.—On an issue of 
the location of a survey whose boundaries depended 
on the location of other surveys, opinions of surveyors 
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as to how they would locate the latter, and that, ifsuch 
surveys were located in a certain manner, it would be 
contrary to the field notes for the same, is inadmissi- 
ble, since such testimony involves a question of law. 
—FULCHER V. WHITE, Tex., 48S. W. Rep. 881. 

14. BUILDING SOCIETIES—Withdrawal—Notice. — The 
rights of a withdrawing member of a building society 
are governed by its laws in force on his withdrawal, 
and cannot be affected by subsequent action of the so- 
ciety since they become vested on the expiration of his 
withdrawal notice, and he ceases to be a member and 
becomes a creditor, and this, though the by-laws pro- 
vide that the rate of withdrawal shall be fixed from 
time to time by the board of directors, the presump- 
tion being that the withdrawal was at the rate then 
established. — ENTEPRISE BUILDING & LOAN SOC. V. 
BO.LIn, Colo., 55 Pac. Rep. 740. 

15. BUILDING AND LOAN ASSOCIATIONS— Ultra Vires— 
Usury.—Loans made at a premium by a building asso- 
ciation to its members on competitive bids, in open 
meeting and in conformity to the by-laws, are not 
usurious.—BERTCHE V. EQUITABLE LOAN & INVESTMENT 
ASSN. OF SEDALIA, Mo., 488. W. Rep. 954. 


16. CARRIERS—Passenger—Negligence — Damages. — 
An electric car, in which plaintiff was a passenger, had 
stopped at a railroad crossing while atrain was pass- 
ing. The controller was out of order, and was being 
examined by the inspector, when the car suddenly 
started forward, and struck the train. Plaintiff was 
injured in endeavoring to jump from the car. Held, 
thatthe company was negligent.—WILLIS v. SECOND 
AVE. TRACTION Co., Penn., 42 Atl. Rep. 1. 


17. CARRIERS—State Regulation of Rates.—A State has 
power to regulate and fix rates and fares to be charged 
by public carriers for the carriage of freight and pas- 
sengers between points within its limits, subject to 
the limitation that such rates and fares shall not so re- 
duce the earnings of the carrier below what reasonable 
rates would produce as to deprive it of its property 
without due process of law, or deny it the equal pro- 
tection of the laws.—METROPOLITAN TRUST CO. OF CITY 
OF NEW YORK v. Houston & T. C. R. Co., U. 8. C. C., 
W. D. (Tex.), 90 Fed. Rep. 683. 


18. CARRIERS OF PASSENGERS—Duty to Provide Seats. 
—A carrier which furnishes an insufficient number of 
cars, thereby compelling passengers to stand in the 
aisles and on the platforms, is guilty of negligence.— 
GRAHAM V. MCNEILL, Wash., 55 Pac. Rep. 631 

19. CHATTEL MORTGAGES—Assignments for Creditors. 
—Conveyances ofa debtor's stock to creditors to se- 
cure their debts, reserving to the debtor an equity of 
redemption on Payment of the debts, are on their faces 
chattel mortgages, and not an assignment; and hence, 
inthe absence of evidence aliunde, a finding that they 
constituted an assignment was erroneous.—SMITH V. 
Moors, I. T., 48S. W. Rep. 1025. 

20. CHATTEL MORTGAGE — Description.—A mortgage 
of a specific number of sheep out of a herd comprising 
a much larger number of sheep, which does not sepa- 
rate or designate the sheep mortgaged, is void for un- 
certainty.—JACOBSON V. CHRISTENSEN, Utah, 55 Pac. 
Rep. 562. 

21. CHATTEL MORTGAGE — Notice — Rights of Pur- 
chaser.—A subsequent purchaser in good faith of mort- 
gaged property must acquire the chattels fora val- 
uable consideration, without actual knowledge of the 
existence of the mortgage. ‘Actual notice,” as ap- 
plied to conveyances, does not necessarily mean actual 
knowledge; it may be implied. Ifthe party has knowl- 
edge of such facts as would lead a fair and prudent 
man, using ordinary caution, to make further inquiry, 
and he evade the inquiry, he is chargeable with notice 
of the facts which by ordinary diligence he would have 
ascertained.—SCHNAVELY V. BISHOP, Kan., 55 Pac. Rep. 
667. 

22. CoECK—Consideration — Presumption.—The pos- 
session of a check by the person to whose order it is 
drawn raises a presumption that it was given fora eon- 





sideration.—RITCHIE V. SAFE DEPOSIT & TRUST (CO. op 
PITTSBURGH, Penn., 42 Atl. Rep. 20. 

23. CONSTITUTIONAL Law — Statutes — Subject and 
Title.—Under Const. art. 4, § 2, declaring that each lay 
shall contain but one subject, which shall be Clearly 
expressed in its title, a law expressing diverse subjects 
in its title, and also embodying them in its provisions, 
cannot be sustained in part as valid.—BUILDER®’ § 
PAINTERS’ SUPPLY CO. Vv. LUCAS, Ala., 24 South. Rep, 
416. 

24. CONTRACT—Building Contract—Bond.—A stipala. 
tion in a building contract held to embody a promise 
to satisfy true claims of laborers and parties who far. 
nished material in the performance ofthe contract; 
also that this promise of the contract was included in 
the obligations of the bond given to secure the fulfill. 
ment of said contract.—MORTON Vv. HARVEY, Neb., 77N, 
W. Rep. 808. 


25. CONTRACTS—Consideration—Husband and Wife,- 
A husband promised his dying wife (they being child 
less) that he would convey to her nephew all her prop. 
erty, and also pay him a debt he owed his wife. There 
was to be no diminution of his debt, and no considera. 
tion for the promise. Held, that it could not be en 
forced, since, under Burns’ Rev. St. 1894, § 2651 (Hor- 
ner’s Rev. St. 1897, § 2490), in the absence of a will, the 
husband inherited the wife’s property.—CAYLor ¥y, 
CAYLOR’S ESTATE, Ind., 52 N. E. Rep. 465. 


26. CONTRACTS — Consideration.—The promise of a 
surety ona debtor’s recognizance, either not to sur 
render his principal or to pay the execution, is a suff 
cient consideration for the creditor’s agreement tore 
ceive payment ofthe execution by installments, and 
to continue the case.—THOMSON V. WAY, Mass., 52 N.E. 
Rep. 525. 


27. CONTRACTS—Enforcement.—Plaintiff, a wholesale 
grocer, offered to furnish a retailer, who was indebted 
to him, goods to a certain amount, if he would execute 
a demand note and mortgage on his stock covering 
both bills; nothing being said of prior incumbrances. 
The note and mortgage were executed, but plaintiff, 
learning of a prior mortgage on the stock, did not de 
liver the goods, but four days after foreclosed the 
mortgage. Held that, as plaintiff had not complied 
with his part of the contract, he was not entitled to en- 
force the mortgage.—KRAG-REYNOLDS Co. Vv. ODER, 
Ind., 52 N. E. Rep. 458. 


28. CORPORATIONS — Amendment of Charter.—Const. 
1851, art. 3, § 47, provided for corporations to be orgal- 
ized under the general law, and that all acts and spe 
cial acts pursuant to such section could be altered from 
time to time and repealed. A charter enacted there 
under provided that the general assembly might at 
any time alter or amend it. Held, that the right of the 
State to amend such charter was unquestioned.- 
O’ PHINNEY V. TRUSTEES OF SHEPARD AND ENOCH Prat? 
HOSPITAL, Md., 42 Atl. Rep. 58. 

29. CORPORATIONS — Corporate Existence—Estoppél. 
—Defendant ordered lumber of theG Co., which sent 
the lumber and invoices headed with names of the 
company, its president and other officers; and there 
after defendant agreed with an agent of the company 
that acertuin sum was due, and, in an action bythe 
company for the price of the lumber, he admitted that 
such sum was due. Held that he was estopped to ob 
ject to plaintiff’s failure to prove its corporate éxist 
ence.—GRANDE RONDE LUMBER CO. v. CoTTON, Cold, 
55 Pac. Rep. 610. 

30. CORPORATIONS—Negotiable Paper — Authority of 
Officer.—A negotiable note executed in the name of & 
corporation by an officer or sgent having no authority 
to issue such paper in its behalf is void, but, if the off- 
cer or agent had authority to issue notes of the corpo 
ration for any purpose, such note is valid and enforce 
able against the corporation in the hands ofa bona fide 
holder, though executed for an unauthorized purpose 
—DEXTER Sav. BANK V. FRIEND, U. S. OC. C., 8. D: 
(Ohio), 90 Fed. Rep. 703. 
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21. CORPORATIONS — Notes — Payment by Sureties.— 
Where several stockholders paid a company note, on 
which they were liable as sureties, each contributing 
the same amount, any liability of one of them to the 
others for a greater proportion, by reason of his own- 
ing more stock, is one arising entirely out of his rela- 
tion as stockholder, and not as co-surety, and, there- 
fore, must be determined in accordance with Civ. Code, 
§ 32, which provides a legal remedy against stock- 
holders.—MYERS V. SIERRA VAL. STOCK & AGRICUL- 
TURAL ASSN., Cal., 55 Pac. Rep. 689. 

32. COVENANT OF WARRANTY—Action for Breach.—In 
an action to recover damages fora breach of the cov- 
enant of warranty, where the warrantee had been ad. 
judged to he evicted, and then purchased the para- 
mount outstanding title, the plaintiff has made a case 
entitling him tojudgment when he has shown said 
judgment of eviction, and purchase, the amount of the 
original purchase price, and of thesum paid for the 
paramount title, unless the defendant shows matters 
in defense sufficient to offset the plaintiff's claim.— 
CRAVEN V. CLARY, Kan., 55 Pac. Rep. 679. 

33. CRIMINAL LAW — Credibility of Witnesses.—The 
fact that the principal witness for the prosecution was 
a prostitute does not authorize a reversal, the jurors 
being the sole judges of the weight of the testimony.— 
Sapp Vv. COMMONWEALTH, Ky., 48S. W. Rep. 984. 


34. CRIMINAL LAw—Cutting and Removing Timber.— 
Under Sand. & H. Dig. § 2080, providing that where an 
offense involves the commission of an injury to prop- 
erty, and is otherwise sufficiently described, an er- 
roneons allegation as tothe person injured is not ma- 
terial, an indictment for cutting down trees “upon 
land belonging tothe J.J. Hemphill estate” is suffi- 
ciently definite as to ownership.—BOARMAN V. STATE, 
Ark., 48S. W. Rep. 899. 

35. CRIMINAL Law—Forgery.—Where an information, 
charging defendant with the forgery and utterance of 
acertain check, alleged that, after raising such check, 
defendant forged several indorsements on the back 
thereof, and passed iton a certain corporation, with 
intent to defraud such corporation, but one offense 
was charged, as the whole series of acts charged against 
defendant was alleged to have been done with the 
single intent to defraud the corporation named.—PEO- 
PLE V. DOLE, Cal., 55 Pac. Rep. 581. 


36. CRIMINAL LAW — Increased Punishment for Third 
Offense.—Ky. St. § 1130, providing that the punishment 
of one who is convicted a third time of felony shall be 
fixed at confinement in the penitentiary for life, is not 
unconstitutional, as inflicting punishment for an 
offense for which accused has already been punished. 
—HERNDON V. COMMONWEALTH, Ky., 48 8. W. Rep. 989. 


37. CRIMINAL Law — Larceny by False Pretenses.—In 
order to convict under Pen. Code, § 880, declaring 
guilty of larceny any person who, with intent to de- 
fraud the true owner of his property or to appropriate 
ittohisown use, obtains from the possession of such 
Owner, by false representation or pretenses, any 
money, it was necessary to prove that defendant ob- 
tained the money in question under circumstances 
showing that the owner parted with the title thereto, 
and not merely with the possession thereof.—STATE V. 
DICKINSON, Mont., 55 Pac. Rep. 539. 

88. CRIMINAL LAW—Perjury—Indictment.—An indict- 
ment for perjury which fails to state that the false 
Swearing was willful is insufficient, under Pen. Code, § 
118, defining perjury as the willful stating as true of 
any material matter which the person stating it knows 
to be false, after having taken an oath to depose truly. 
~PEOPLE V. TURNER, Cal., 55 Pac. Rep. 685. 

39. DAMAGES — Negligence.—The measure of dam- 
ages for the death of arelative is the pecuniary loss 
suffered by plaintiff, and not the loss of society, com- 
fort, and care, regardless of pecuniary loss.—GREEN V. 
SOUTHERN Pac. Co., Cal., 55 Pac. Rep. 577. 

40. DEED — Cancellation — Parties.—A father (since 
deceased) and mother having conveyed the fee of land 





toa daughter, reserving a life estate, one who took a 
deed from the daughter alone aftershe and her mother 
had conveyed the land by a deed of trust, can, without 
joining the mother, maintain a bill to set aside the 
deed of trust as frauduleutly procured only so far as 
the remainder is affected.—GANDY V. FORTNER, Ala., 24 
South. Rep. 425. 

41. DEEDS—Instructions—Delivery. —A charge that, 
if there was not an actual, manual delivery of a deed, 
then the circumstances of its execution, and what 
grantor did and said, should be considered, to ascer- 
tain his intention, and that the acknowledgment and 
execution of the deed, and subsequent words or acts 
expressing an intention to surrender and pert with it, 
were sufficient to pass title, is not objectionable as 
raising the negative inference that a manual delivery 
without an intention to pass title would be effectual.— 
WHITE V. WHITE, Oreg., 55 Pac. Rep. 645. 

42. DEEDS—Reformation.—Equity wili reform a con- 
veyance of 80 acres of a quarter section of land, which 
fails to identify the particular land conveyed, even 
though such deed, in a court of law, is void on its face. 
—GREEN V. DICKSON, Ala., 24 South. Rep. 422. 

43. DEEDs—Unrecorded Deed.—Held, following Coles 
v. Berryhill, 37 Minn. 56,33 N. W. Rep. 213, that an un- 
recorded conveyance is void, as against an attachment 
or judgment, only when they are against the person in 
whose name the title to the land appears of record in 
the office of the register of deeds of the county in 
which the land is situated.—LYMAN V. GARR, SCOTT & 
Co., Minn., 77 N. W. Rep. 828. 

44. DURESS—Estoppel.—Where one after executing a 
note and deed of trust under duress, makes an agree- 
ment with the beneficiary after sale has been adver- 
tised by the beneficiary, whereby the latter pays the 
interest on a prior mortgage and the taxes onthe land, 
and takes his note, with sureties therefor, and he pays 
the cost of the advertisement, and the sale is stopped, 
he is estopped to deny the validity of the note and deed 
of trust.—HENSINGER V. DYER, Mo., 48 S. W. Rep. 912. 

45. EASEMENTS— Mill Privilege. — An easement con- 
sisting in the right to flow land by a mill dam is not 
destroyed by taking down the dam for the purpose of 
replacing it with a new one, or by erecting a new dam 
above the old on land which was a part of the mill 
privilege, if the water is not raised beyond the height 
limited by the easement.—FORBESs V. COMMONWEALTH, 
Mass., 52 N. E. Rep. 511. 

46. EASEMENTS—Private Way.—The owner of two lots 
and an adjoining private alley conveyed one, telling 
the grantee he could get his coal in through the alley. 
Held, that the latter had a right of way over the alley 
with teams.—HORNEB V. KEENE, Ill., 52 N. E. Rep. 492. 

47. ELECTON CONTEST—Error in Ballot.—Mills’ Ann. 
St. § 1671, allows a contest of the election of a person 
to a county office, inter alia, for any cause showing that 
another is the legally elected person. Held, where a 
candidate fails to have an error in a ballot corrected 
as permitted by law so as to substitute his own name 
for that of an opposing candidate, he cannot base a 
contest on the ground that he was entitled to the votes 
cast at the election for his opponent.—LEwWIs V. BOYN- 
TON, Colo., 55 Pac. Rep. 732. 

48. EMINENT DOMAIN—Injury to Property—Measure of 
Damages.—In an action for damages for depreciation 
in the value of property caused by the erection of pub- 
lie works, the jury may consider evidence as to noise, 
dust and invasion of privacy, in determining the 
amount of damages.—SHANO V. FIFTH AVE. & H. ST. 
BRIDGE Co., Penn., 42 Atl. Rep. 128. 

49. Equity—Execution of Deeds.—It is proper to sue 
in equity to compel defendant to execute a deed to 
plaintiff in lieu of one that he has destroyed.—_BOYEs Vv. 
RAMSDEN, Oreg., 55 Pac. Rep. 538. 

50. Equiry—Jurisdiction—Consent of Parties.—A bill 
in equity will be dismissed, where the subject-matter of 
the litigation is entirely without the pale of equity, 
though both parties consent to proceed to a trial on 
the merits.—SMALL V. LUTZ, Oreg., 55 Pac. Rep. 529. 
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51. EXECUTION — upplementary Proceedings. — An 
order for the examination of ajudgment debtor and 
his debtors in aid of execution, in pursuance of sec. 
tions 534 and 538 of the Code of Civil Procedure, will be 
vacated when procured solely on an affidavit wherein 
the averments are upon information and belief, es- 
pecially when the sources of the information and the 
grounds of the affiant’s belief are not disclosed. — 
CLARKE V. NEBRASKA NAT. BANK, Neb.,77 N. W. Rep. 
805. 

52. FEDERAL CourTs—Circuit Court of Appeals—Juris- 
diction.—Where a circuit court remands a cause to 
the State court on the ground of a lack of jurisdiction 
to take cognizance of it, the case is one in which the 
jurisdiction of a circuit court is in issue, within the 
terms of section 5 of the act creating the circuit court 
of appeals, and is therefore excluded by section 6 from 
the cases of which that court is given jurisdiction by 
such section.—IN RE ASPINWALL’S ESTATE, U. 8.C.C. of 
App., Third Circuit, 90 Fed. Rep. 674. 


53. FEDERAL CourtTs—Joinder of Legal and Equitable 
Claims. — A declaration in assumpsit on the common 
counts in a federal court cannot also join a special 
count, which discloses a controversy between the 
plaintiff and defendant, requiring a construction of 
contracts, and the investigation, adjustment and set- 
tlement of accounts growing out of the relations ofthe 
parties, either as partners in trade, principal and 
agent, or trustee and cestui que trust; such cause of ac- 
tion being of equitable cognizance.—BERKEY v. CoOR- 
NELL, U.S.C. C., W. D. (Va.), 90 Fed. Rep. 711. 


54. FIXTURES—Oil Lease.—Under a coal lease provid- 
ing that the lessees should have the right to abandon 
the lands and mining at any time, and remove al) their 
buildings and fixtures, the fixtures are not a part of 
the realty, even before an abandonment.—WICK V. 
BREDIN, Penn., 42 Atl. Rep. 17. 


55. FRAUDULENT CONVEYANCES—Chattel Mortgage— 
Validity.—An instruction that a debtor has a right to 
secure his creditors, but that when an instrument is 
executed, “‘not alone to seeure an honest indebtedness 
to mortgagees, but also to protect the property of the 
mortgagor, if this fact is known at the time mortgagee 
participated therein,” it is fraudulent, is correct.— 
NOYES V. TOOTLE, I. T., 48S. W. Rep. 1031. 

56. FRAUDULENT CONVEYANCES—Husband and Wife. 
—A conveyance of land by a husband to his wife, with- 
out pecuniary consideration, must stand as a gift to 
the wife, in the absence of sufficient evidence to over- 
come the presumption that it was so intended. — 
JAQUITH V. MASSACHUSETTS BAPTIST CONVENTION, 
Mass., 52 N. E. Rep. 544. 

57. FRAUDULENT CONVEYANCES -- Insolvency of 
Grantor.—A transfer in good faith of property by an 
insolvent, to one having knowledge of his insolvency, 
in payment of an antecedent debt exceeding its value, 
is valid as against other creditors.—TEXas DRUG Co. V. 
SHIELDS, Tex., 48S. W. Rep. 882. 

58. HIGHWAYS — Negligence. — Plaintiff was driving 
along a level road of sufficient width for ordinary 
travel. On one side of the road was an abrupt em- 
bankment, and on the other side a declivity. Neither 
side was protected by a guard rail, or otherwise. A 
cow lying on the road scared the horse, causing plaint- 
iff’s injury by being thrown over the declivity. Held, 
not to show actionable negligence on the part of the 
town.—HBISTER V. FAWN TP., Penn., 42 Atl. Rep. 121. 

59. HUSBAND AND WIFE— Authority of Husband to 
Sign Wife’s Name to Note.—Where the husband was 
authorized by the wife to sign her name to all obliga- 
tions in the transaction of her business, and she said, 
to one who had signed as surety a note to which the 
husband had signed her name as principal, that it was 
all right and she intended to see it paid, she is estopped 
to deny her liability.—LANE v. LOCKRIDGE’s Ex’x., 
Ky., 48S. W. Rep. 975. 

60. HUSBAND AND WIFE—Enticing and Alienating— 
Damages.—Under the married woman's act (Rey. St. 





1889, § 6869), permitting a married woman to own prop. 
erty and rights in action, and to sue as a feme sole, she 
may sue for enticing her husband away from her, ang 
inducing him to abandon her.—NICHOLS V. NICHOL, 
Mo., 48S. W. Rep. 947. 

61. HUSBAND AND WIFE—Husband as Agent — Estop. 
pel.—From thetime a wife acquired certain lots she 
permitted her husband to exercise complete dominion 
over the property. He erected a building thereon, 
rented it,and paid the taxes thereon. He agreed by 
parol with adjoining lot owners that, if they would no 
build on their lot for five years, so as to obstruct the 
light ofthe building he had constructed, they might 
use the south wall thereof as a party wall, on paying 
one-half of itscost. Whenthe adjoining lot ownen 
began to build, the wife was informed thereof, but 
made no objections. The windows were closed, ani 
in their place a skylight was constructed, and a sum 
was agreed on with the husband for the use of the 
party wall. Held, that the wife was estopped to deny 
the authority of her husband to make the agreement. 
—HORR Vv. HOLLIS, Wasb., 55 Pac. Rep. 565. 

62. HUSBAND AND WIFE — Liability of Wife on Con 
tract.—A married woman, who accepted a house built 
under a written contract executed by her, and usedit 
as a home, cannot refuse to pay for it on the groundof 
her coverture.—CUNNUNGHAM V. FISCHER, Ky., 488, W. 
Rep. 993. 

63. HUSBAND AND WIFE — Separate Estate.—Claims 
purchased by the husband for the wife with money 
furnished him for that purpose by her brother are her 
separate estate; the circumstances indicating that 
such was the intention of the donor.—STRUSS V. NOR 
TON, Ky., 48S. W. Rep. 976. 

64. INJONCTION—Pleading.—A general averment, ina 
petition for injunction, that defendant by his acts 
causes plaintiff continuous and daily damage, being in 
sufficient to show any irreparable injury, is not aided 
by afurther averment that to recover such damage 
‘*will require a multiplicity of judicial proceedings.” 
—CALIFORNIA Nav. & Imp. Co. v. UNION TRANS. 00, 
Cal., 55 Pac. Rep. 591. 

65. INJUNCTION PENDENTE LITE.—In proceedings by 
abutting property owners to restrain a municipality 
from paying for an improvement because it was not 
constructed according to specifications, an injunction 
pendente lite is warrantied where the evidence whether 
the improvement was defective is conflicting, and 
where it appears that the municipality will not defend 
against a demand by the contractor for payment— 
COLLINGWOOD V. WHITE, N. J., 42 Atl. Rep. 95. 

66. INSURANCE — Forfeiture of Policy by Act of In 
sured.—Where a company insures property while cot 
tained in a certain building, the policy to become void 
if the insured removed his goods to any other building, 
the company need not return the unearned portion ot 
the premium when such a removal occurs, to avoid 
liability on the policy.—DAVISON Vv. LONDON & LANCA¥ 
SHIRE FIRE INS. CO. OF LIVERPOOL, ENGLAND, Pent. 
42 Atl. Rep. 2. 

67. INTOXICATING LIQUOR—Saloon Keepers—Civil Lit 
bility.—A saloon keeper is not liable for money takel 
from one while intoxicated on liquor sold to him in bis 
saloon, under Sand. & H. Dig. § 4870, requiring himt 
give a bond conditioned to pay ‘‘all damages that may 
be occasioned by reason of liquor sold” at the saloon; 
the liquor not being the proximate cause of such loss. 
—GaAGE V. HARVEY, Ark., 48S. W. Rep. 898. 

68. LANDLORD AND TENANT—Recovery of Possession. 
—Where the owner of a house agreed that an agent 
should have full charge of it with authority to rentit, 
the agent may maintain an action for possession for 
non-payment of rent against a tenant to whom 
leased it.—HINCKLEY Vv. GUYON, Mass., 52 N. E. Rep. 
528. 

69. LIFE INSURANCE—Assessments—Burden of Prod. 
—To establish a forfeiture of a life policy for non-pay 
ment of an assessment, it should be affirmatively 
shown that the assessment was made as authorized, 
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and fora proper purpose; and the fact that assured, a 
few days prior to his death, mails tothe company a 
check for the amount of premium, is not such a recog: 
nition of the correctness of the amount as will relieve 
the company from proving it.—HARTFORD LIFE INS. 
oo. Vv. HYDE, Tenn., 48S. W. Rep. 968. 


70. LIFE INSURANCE—Suicide as a Defense.—The Su- 
preme Lodge, Knights of Pythias, originally purely a 
fraternal benevolent association, which by amendment 
of its charter was authorized to establish an endow- 
ment rank, and to issue certificates of membership 
therein providing for payment of a certain amount at 
death,the member to make fixed monthly payments, 
js,as tosuch a member, on such a certificate, an old 
linejinsurance company, and, therefore, subject to 
Rev. St. 1889, § 5855, allowing such a company the de- 
tense of suicide only where suicide was contemplated 
at thetime of application for policy.—TOOMEY V. SuU- 
PREME LODGE, KNIGHTS OF PYTHIAS, Mo., 48 S. W. Rep. 
936. 

71. LIMITATIONS — Bringing New Action.—A cause of 
action on which suit is brought within due time is 
saved by section 17 of the Code of Civil Procedure for 
the period of one year after the failure of the action, 
whether the cause of action would be otherwise barred 
at the time of the dismissal, or at any time thereafter 
within oneyear. The one year limitation within which 
tocommence a new action cannot be construed to ap- 
ply to causes only where the time shall have expired 
atthe date of the dismissal. It applies as well where 
the time expires within one year after dismissal.— 
Kyox Vv. Henry, Kan., 55 Pac. Rep. 668. 


72. LIMITATIONS — Partial Payment.—Where plaintiff 
settled part of his debt on account to defendants by a 
note, and gave a deed of trust to secure it, and there- 
after made payments exceeding the amount of the ac- 
count, exclusive of the part settled by the note, all of 
which, however, were credited on the account, the 
payment in excess of the account becomes a payment 
on the note, so that an action to foreclose, being 
brought within five years thereafter, is not barred.— 
EVERTON V. Day, Ark., 48 8. W. Rep. 900. 


73, LIMITATIONS — Recovery of Personalty.—Where 
personal property is sold to an innocent purchaser by 
one who has no rightful ownership or possession 
thereof, and said purchaser takes and retains open, 
notorious, and exclusive possession thereof for more 
thantwo years before the owner learns of its where- 
abouts, held, that the owner is not barred by the stat- 
ute of limitations from recovering said property.— 
DANIEL Vv. MCLUCAS, Kan., 55 Pac. Rep. 680, 


i4. LIMITATION — Tolling by Payment.—2 Ballinger’s 
Ann. Codes & St. § 4817 (2 Hill’s Code, § 132), provicing 
that limitation on a note shall run from the date of the 
last payment, does not operate to extend the limita- 
tion statute, as against a wifejoining ina mortgage 
of community property, by payments made by her 
husband on the mortgage notes without her authority. 
~STUBBLEFIELD V. MCAULIFF, Wash., 55 Pac. Rep. 637. 

%. LIMITATION OF ACTIONS.—A husband is united in 
interest with his wife in an action affecting their home- 
stead, within the meaning of Code, § 20, relating to lim- 
itation of actions, and providing that an action shall 
be deemed commenced, within the meaning of this 
article, as to each defendant, at the date of the sum- 
mons which is served on him, or ona co-defendant 
who is united in interest with him.—DEMPLE v. HoF- 
MAN, Kan.,55 Pac. Rep. 558. 

%. MALPRACTICE — Evidence.—In an action for mal- 
practice, a physician or surgeon is entitled to have his 
treatment of his patient tested by the rules and princi- 
ples of the school of medicine to which he belongs.— 
MaRTIN V. COURTNEY, Minn., 77 N. W. Rep. 813. 

1. ManDamMus—Rebuilding Bridge.—Mandamus is the 
Proper remedy to compel the commissioners of high- 
ways of adjoining towns to rebuild a bridge on a town 
line road established by the joint action of both towns. 
~BIGELOW v. BROOKS, Mich., 77 N. W. Rep. 810. 





78. MASTER AND SERVANT — Contractor’s Liability.— 
Where a steamship company furnished appliances to 
a contractor with which to load its vessels, it is liable 
to the contractor’s servants for injuries caused by its 
failure to use reasonable care in the selection of such 
appliances.—MCCALL V. PACIFIC MAIL 8. 8.Co., Cal., 
55 Pac. Rep, 706. 

79. MASTER AND SERVANT—Negligence.—A carpenter 
was injured by the falling of a scaffold, which he had 
helped to build two days before, and which was bein 
altered by two fellow workmen, who were removi 
supports atthe direction of a foreman, and substitut- 
ing others. The two workmen were experienced car- 
penters, and the manner of making the alterations 
was wholly within their discretion. They did not 
warn plaintiff that they were about to remove the sup- 
port, but he was working within five feet of them, and 
be must have known it. Held, that this injury re- 
sulted from the negligence of co-employees, to which 
plaintiff contributed.—PERIGO V. INDIANAPOLIS BREW- 
ING Co., Ind., 52 N. E. Rep. 462. 

80. MECHANIC’s LIEN—Notice.—Where the notice cre- 
ating a mechanic’s lien, filed with and made a part of 
the complaint to foreclose the lien, when construed 
with the complaint, shows who are the owners of the 
property, the fnsufficiency of the complaint, as not 
showing such fact, cannot be first questioned on ap- 
peal; and this though the complaint might have been 
bad against a demurrer.—HEYDE V. SULT, Ind., 52 N. E. 
Rep. 456. 

81. MECHANICS’ LIENS—Priority—Notice to Owner.— 
A laborer or material-man who gives notice of his 
claim for lien before the time for payments under the 
contract is entitled to preference over assignments 
made by the contractor and served on the owner be- 
fore such lien claimant gave his notice, under Act 
March 14, 1895 (P. L. 313), making the owner of premises 
liable to laborers and material-men for the contract 
price, where he pays the contractor before the time 
fixed by the contract, or where he makes any payment 
thereon to avoid liens.—LEARY V. LAMONT, N. J., 42 Atl. 
Rep. 97. 

82. MINES AND MINING—Purchase of Underlying Coal. 
—A purchaser of the title to coal underlying land, with 
aright of way into, upon, and under the land for the 
purpose of mining the coal, has the right, as against 
the owner of the land, to haul through the gangways 
of the mine coal mined under adjoining land, so long 
as the mine is necessarily kept open to mine coal still 
remaining under the former land.—WEBBER V. VOGEL, 
Penn., 42 Atl. Rep. 4. 

83. MORTGAGES—Failure to Record.—Under St. 1888, 
ch. 393, invalidating a real estate mortgage recorded 
after four months from its date, as against the mort- 
gagor’s assignee appointed within one year from the 
recording, such a mortgage is invalid, as against such 
assignee, although it was foreclosed before insolvency 
proceedings were commenced.—PRaTT V. MACKEY, 
Mass.,5: N. E. Rep. 534, 

84. MORTGAGE—Merger.—There is a merger and ex- 
tinguishment of mortgage, where the mortgagee takes 
a deed of the premises by which he assumes and agrees 
to pay the mortgage indebtedness, and there is no in- 
tervening outstanding interest or lien, though there- 
after, and before maturity of the notes secured, and 
before his conveyance of the premises, he assigns the 
notes.—CHASE NAT. BANK OF NEW YORK V. HASTINGS, 
Wasb., 55 Pac. Rep. 574. 

85. MoRTGAGE SALE—Surplus.—Where plaintiff in ac- 
tion to forecluse mortgage is the purchaser at the sale, 
and bids more than the amount of the judgment, 
though not intending to, but pays the surplus to no 
one, the mortgagor can recover it of him.—Moopy v. 
NORTHWESTERN & P. HYPOTHEEK BANK, WasSb., 55 Pac. 
Rep. 568. 

86. MUNICIPAL CORPORATIONS — Appropriation of 
Money.—Under Pub. St. ch. 27, § 10, authorizing towns 
to appropriate money for certain purposes, ‘‘and for 
all other necessary charges arising in such town,” a 
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town cannot appropriate money to pay expenses of a 
committee to attend a convention of American Munic- 
ipalities, since such expenses are not ‘‘necessary 
charges.”—WATERS V. BONVOULOIR, Mass., 52 N. E. 
Rep. 500. 

87. MUNICIPAL CORPORATIONS—Defective Sidewalks— 
Negligence.—A sidewalk is included within the term 
“streets and public grounds,” as used in a city charter, 
which makes the city liable to anyone for damages 
gustained by accident or casualty on account of the 
condition of ‘‘any street or public ground” within the 
city.—GIFFEN V. CITY OF LEWISTON, Idaho, 55 Pac. Rep. 
545. 


88. MUNICIPAL CORPORATIONS—Disannexation of Ter- 
ritory.—Under Burns’ Rev. St. 1894, §§ 4228, 4230 (Horner’s 
Rev. St. 1897, §§ 3247, 3249), prescribing that boards of 
commissioners, on petition of the common councils of 
cities and boards of town trustees or city councils, on 
petition of property owners, may change the bounda- 
ries of municipal corporations, aa action will not lie 
to disannex part of a municipality’s territory, because 
that function is solely legislative.—WOOLVERTON V. 
TOWN OF ALBANY, Ind., 52 N. E. Rep. 455. 


89. MUNICIPAL CORPORATIONS—Electric Companies.— 
Where the law requires the city council, onthe request 
of an electric company, to control the placing and 
erection of wires and fixtures in the streets, it is no ex- 
cuse for failure to act that the company has not ob- 
tained the consent of adjoining owners, a3 required by 
law, to a proposed change.—NORWALK & SOUTH NOR- 
WALK ELECTRIC LIGHT CO. V. COMMON COUNCIL OF 
CITY OF SOUTH NORWALK, Conn., 42 Atl. Rep. 82. 


90. MUNICIPAL CORPORATIONS—Obstruction of Side- 
walk.—That a constable is removing furniture froma 
house in obedience to a writ of execution is no justifi- 
cation for violating an ordinance against placing ob- 
structions on a sidewalk.—COMMONWEALTH V. LENNON, 
Mass., 52 N. E. Rep. 521. 

91. MUNICIPAL CORPORATIONS—Ordinance—Licenses 
—Violation.—A city ordinance provided that any per 
son who should engage in or carry on any business for 
which a license was required, without first taking out 
such license, should, on conviction, be fined for each 
offense not exceeciing $100. Held not to authorize the 
arrest and fine of a person violating such ordinance 
every day until he paid such tax, as for a separate and 
distinct offense, since “engaging in and carrying on” a 
business implies that it is continuous.—NASHVILLE, C. 
& St. L. Ry. Co. v. CITY OF ATIALLA, Ala., 24 South. 
Rep. 450. 

92. MUNICIPAL CORPORATIONS — Public Landings.— 
Owners of property facing a street on a water front 
opposite a public landing may maintain a bill as such 
owners, and as taxpayers of the city,to restrain the 
erection by a lessee of the city of a building on such 
landing which will obstruct plaintiff’s use thereof.— 
REIGHARD V. FLINN, Penn., 42 Atl. Rep. 23. 


93. MUNICIPAL CORPORATIONS—Sewers.—While a city 
having authority to let a contract for local improve- 
ments, to inspect, accept and pay for the work, and to 
audit accounts, is not bound to show that the prices 
paid are reasonable, or to prove the account, except 
to show that it was paid for the improvement, yet an 
owner whose property is assessed may show that the 
charges are for work not embraced in the ordinance, 
and are, hence, not payable out of the assessment 
fund.—PEOPLE V. MCWETBHY, IIl., 52 N. E. Rep. 479. 

94. MUNICIPAL IMPROVEMENTS—UContracts.—The let- 
ting of a contract to do public work by a city council 
is an administrative, and not a judicial or quasi judi- 
cial, act. —ADLEMAN V. PIERCE, Idaho, 55 Pac. Rep. 658. 

95. MUNICIPAL IMPROVEMENTS—Reassessment.— Street 
Improvement Act, § 9, authorizing a second assessment 
where a suit to foreclose a lien for street work has 
been defeated by some defect in the prior assessment, 
does not apply when such a suit is defeated by any de- 
fects other than in making the assessment.—GRay V. 
RICHARDSON, Cal., 55 Pac. Rep. 603. 





96. NEGLIGENCE—Druggists—Sale of Poisons—Cop. 
tributory Negligence.—The act of a mother in leaving 
medicine containing poison where her child could 
reach it is not contributory negligence, where the bot. 
tle was not labeled, and she was not aware that it con. 
tained poison.—WISE V. MORGAN, Tenn., 48 S. W. Rep, 
971. 

97. NEGLIGENCE—Injury by Horse.—The owner ofa 
horse rendered nervous by the driver’s mistreatment, 
hitched near a sidewalk, and standing partially onit, 
is liable to a pedestrian on the sidewalk for injuries re 
ceived by a kick from the horse, without proof that 
was vicious to the owner's knowledge.—HARDIMANY}, 
WHOLLEY, Mass., 52 N. E. Rep. 518. 


98. NEGLIGENCE — Proximate Cause. —In a sted 
foundry, molten metal for castings was drawn froma 
cupola through an orifice called a “tap hole,” to open 
and close which required a person of skill. Defendant, 
in the absence of its regular tapper, placed a person in 
charge who was known to it to be incompetent. Such 
tapper improperly stopped a tap bole, so that the iron 
was oozing out, and in danger of bursting through and 
injuring employees below, when plaintiff, who was ap 
experienced tapper, undertook to stop the flow, but 
did so negligently, and was injured. Held, thatthe 
negligence of the former was the proximate causeof 
the injury.—MaRYLAND STEEL CO. OF SPARROWS Pot 
Vv. MARNEY, Md., 42 Atl. Rep. 60. 


99. NEGLIGENCE—Structures Overhanging Highway. 
—The law casts upon owners of buildings abutting 
upon the streets, who attach thereto structures over 
hanging the street, the duty of preventing such over. 
hanging structures becoming in any way dangerous to 
persons lawfully passing upon the highway; and where 
the plaintiff shows that while lawfully in the highway 
he is injured by some part of such a structure falling 
upon him, the burden rests upon such owner to show 
that he was blameless in the premises.—ATCHISONY. 
PLUNKETT, Kan., 55 Pac. Rep. 677. 


100. NEGLIGENCE—Turnpike Roads— Failure to Erect 
Barriers.—A turnpike road company is liable for in 
juries resulting from the frightening of a horse, and 
the backing of a vehicle over the side of the road, 
where the declivity was such as to cause a personof 
ordinary prudence to apprehend danger frou the fail- 
ure to erect barriers.—CANTON, C. & H. TURNPIKE U0. 
v. MCIATIRE, Ky., 48 8. W. Rep. 980. 


101. NUISANCE—Injunction.—An injunction at the suit 
of a landlord who lived in the nearest one of the group 
of houses which he rented, against the maintenance ot 
an adjoining stable as a nuisance which detracted from 
the rental value of his property, is not erroneous 4 
being designed to protect his tenants, who were not 
parties zor relief..—KasPaR Vv. Dawson, Conn., 42 Atl. 
Rep. 78. 

102. NUISANCE—What Constitutes.—A garbage furnace, 
erected in a city, under the provisions of an ordinance 
thereof, in the most unobjectionable place that could 
be selected within the city limits, and constructed 00 
the most scientific principles, is not a public nuisance 
because it may be an annoyance to some of the per 
sons living in its vicinity.—FISHER Vv. AMERICAN RE 
DUCTION Co., Penn., 42 Atl. Rep. 36. 

103. OFFICERS—Arrest — Warrant.—An officer maj, 
within his county, arrest without a warrant for a past 
felony (though committed in another county), one 
whom he knows to be accused thereof, or whom be 
has reasonable cause to suspect;2 Ballinger’s Ant. 
Vodes & St. § 6869 (1 Hill’s Code, § 1557), permitting the 
magistrate to indorse on a warrant authority to arrest 
on receipt of telegraphic copy, being permissive, and 
not restrictive.—STATE V. SYMES, Wash.,55 Pac. Bep- 
626. 

104. PARENT AND CHILD — Life Support — Deed.-4 
deed by a father to child in consideration of suppot 
may be rescinded by the father, where the grantee 
mortgages the land.—PAYETTE V. FERRIER, Wash.,® 
Pac. Rep. 629. 
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105. PARTNERSHIP.—Where persons were engaged in 
raising wheat, contributing to the business, and shar- 
ing the losses and profits, a partnership existed, 
though there was no evidence of what the intent of the 
parties was.—HART V. Hatt, I. T., 48S. W. Rep. 1038. 

106. PARTNERSHIP—Actions—Limitations.—An action 
was commenced against two of three partners, and 
subsequently an amendment was filed making the third 
a party, but between the time of the commencement 
ofthe action and the filing of the amendment limita- 
tions ran in favor of the latter partner, who was dis- 
charged. Held,that his discharge did not affect the 
liability of the others.—HARRISON V. MCCORMICK, Cal., 
§5 Pac. Rep. 592. 


107. PARTNERSHIP — Instructions.—In an _ action 
against defendants, as co-partners, where the alleged 
co-partnership was established by a written agreement 
between them, and the only issue remaining was as to 
whether their contract had been abrogated by a subse- 
quent parol agreement, it was error to give an instruc- 
tion as to what constituted a co-partnership with ref- 
erence to a participation in the profits, as it tended to 
wislead the jury.—ASHENFELTER V. WILLIAMS, Colo., 
55 Pac. Rep. 734. 


168. PAYMENT — Application—Set-off.—Where defend- 
ant was liable on two notes held by a bank, on one of 
which he was surety, and ofthe othera maker, and 
forwarded money to the bank, with instructions to ap- 
ply iton the note of which he was maker, and the bank 
notified him that it would apply it on the one on which 
hewas surety, and he thereafter paid the balance of 
such note, he ratified the action of the bank in apply- 
ing the payment to such notes.—CITIZENS’ BANK V. 
Carty, I. T.,488. W. Rep. 1012. 

108. PLEADING—Amendment of Answer.—Under Civ. 
Code, § 78, providing that after demurrer, and before 
the trial of the issues of law therein, the pleadings de- 
murred to may be amended by filing the amendment 
and serving a copy on the adverse party, plaintiff is 
not obliged to give notice that a second amended com- 
plaint is, or will be, filed.—KING v. GARDNER, Colo., 55 
Pac, Rep. 727. 

10. PLEADING — Action—Notes.—W here the payee of 
& note indorsed it without recourse, and then rein. 
dorsed it without restriction, and in the action on the 
note the complaint declared on an agreement whereby 
the second unrestricted indorsement was made on a 
subsequent date because the prior restricted indorse- 
ment would not be accepted, it was competent to ex- 
Plain the manner of the indorsements by parol.— 
GOODRICH V. STANTON, Conn., 42 Atl. Rep. 74. 

lll. PRINCIPAL AND AGENT.—Authority—Payment of 
Mortgage.—Although a mortgagee has authorized an 
agent to collect interest, and to receive payment of the 
principal when due, the agency does not extend to re- 
ceiving payment of principal before maturity.—LESTER 
Y.8NYDER, Colo , 55 Pac. Rep. 613. 

12. PRINCIPAL AND AGENT—Contracts.—A buyer who 
deals with an agent of an undisclosed principal as the 
tealowner is not liable tothe principal where he has 
tecelved the goods, and credited the price on a debt 
owing him by the agent, before knowledge of any 
other title than that of the agent.—BELFIELD V. NaT- 
ONAL SUPPLY CO., Penn., 42 Atl. Rep. 131. 

18. PRINCIPAL AND SURETY—Bond—Consideration.— 
Abond voluntarily given by defendant to recover pos- 
session of goods from areceiver appointed in a suit 
4gainst him by his partner to wind up the partnership 
i$ not without consideration because on appeal from 
the order appointing the receiver it is held that the 
‘ppointment is invalid.—LARSEN Vv. WINDER, Wasb., 55 
Pac. Rep. 563. 

Il, PRINCIPAL AND SURETY—Bond—Estoppel.—In an 
tion by a creditor upon a bond given by the sole 
heir at law to secure a decree of distribution of the es- 
late of the decedent to her, which was conditioned to 
Pay the debts of the deceased and the expenses of ad- 
tinistration, the sureties made the defense that they 
*ecuted the bond supposing it to be the bond of the 





administratrix, as such, and not, as heir, to secure the 
distribution of the estate. No fraud was ciaimed. 
They could read and write, but they neither read the 
bond, nor made inquiry asto its provisions or effect. 
The probate court made the decree of distribution 
upon the faith of the bond. Held, that the sureties 
are estopped to deny the execution or validity of the 
bond, as to creditors.—OLSON Vv. ROYEM, Minn.,77 N. 
W. Rep. 818. 


115. PRocESss OF Law—Sheriff’s Return—Falsity.—Un- 
der Bill of Rights, § 25, providiug that no person shall 
be deprived of property without due process of law, a 
party is not precluded by a sheriff’s return of service 
from showing its falsity; andthis whether the false 
recital is of matters presumptively within officer’s per- 
sonal knowledge or not.—Du BOIS v. CLARK, Colo , 55 
Pac. Rep. 750. 


116. REAL ESTATE AGENT — Authority.—A letter re- 
questing areal estate agent to find a purchaser for a 
lot does not authorize him to bind the owner to a con- 
tract of sale.—MCCULLOUGH V. HITCHCOCK, Conn., 42 
Atl. Rep. 81. 


117. SALE — Conditional Sales.—Motors, controllers, 
and trolley poles belonging to an equipment company 
are not so mingled with the car to which they are at- 
tached, belonging to the railroad company, as to pre- 
clude the sellerfrom maintaining a lien thereon as 
against judgment creditors, where they are of stand- 
ard make, and their removal would leave the car ready 
to receive other equipments of similar character.— 
GEN. ELEC. CO. Vv. TRANSIT EQUIP. CO.,N. J.,42 Atl. 
Rep. 101. 

118. SALES—Damages.—One who contracts to furnish 
a dealer with acertain article at a certain time, will, 
inthe absence of any special agreement, be held to 
have adopted the retail price at the time and place of 
delivery as the basis for establishing damages for non- 
delivery.—JOHNSTON V. FAXON, Mass., 52 N.E. Rep. 
539. 

119. SALES—Rescission—Misrepresentation.—The fact 
that a misrepresentation by a seller of chattels was not 
the exclusive inducement for the contract to buy does 
not preclude him from defending against an action for 
the price on the ground of such misrepresentation.— 
RICE V. GILBREATH, Ala., 24 South. Rep. 421. 

120. SPECIFIC PERFORMANCE—Consideration.—An op- 
tion given without consideration by the vendor of land 
to plaintiff, to buy on demand certain adjoining land, 
will not be enforced, demand not having been made 
for more than six years, the land having been bought 
for town lots, and there having proved to be no sale 
for them till near the end of said six years, when there 
was a boom, one ofthe purchasers having offered in 
the meantime to sell back what he had bought for the 
price paid, without interest, and the vendor having in 
such time put improvements on the land exceeding the 
price to be paid, plaintiffs remaining silent.—Davis v. 
Petty, Mo., 488. W. Rep. 944. 

121. TAXATION — Cars Owned by Foreign Corporation 
—Situs.—Railway cars, owned by a Kentucky corpora- 
tion having no place of business in this State, leased 
to various shippers, but coming into or passing 
through, and doing business in, this State, have, for 
the purposes of taxation, a situsin this State.—UNION 
REFRIGERATOR TRANSIT CO. v. LYNCH, Utah, 55 Pac. 
Rep. 639. 

122. TAXATION — Exemption-— Public Charity.—Under 
Const. art. 9, §1, providing that the general assembly 
may by general laws exempt from taxation institutions 
of purely public charity, and Act May 14, 1874, exempt- 
ing from taxation all universities, colleges, seminaries, 
academies, associations, and institutions of learning, 
with the necessary grounds thereto annexed, main- 
tained by public or private charity, a convent used ex- 
clusively for the residence of the teachers in a school 
free to all classes and creeds, erected and maintained 
by a Catholic church, in which convent the teachers 
are allowed to reside as part consideration for their 
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services, is exempt.—WHITE V. SMITH, Penn., 42 Atl. 
Rep. 125. 

123, TAXATION—Railway Cars—Constitutional Law.— 
Act March 18, 1895, amending Rev. St. 1889, ch. 138 (on 
the assessment and collection of the revenue), art. 8, 
by adding thereto eight sections providing for the as- 
sessment and taxation of railway cars not belonging 
to railroads, and requiring car companies to file state- 
ments of mileage made by cars, and levying a 2 per 
cent, State tax on ail such cars, provides for a tax on 
property, and not for a license, and hence so much 
thereof as laid the2 per cent. State tax is void under 
Const. art. 10, § 8, providing that the State tax on prop- 
erty shall not exceed two mills.—STATE Vv. STEPHENS, 
Mo., 488. W. Rep. 929. 

124. TAXATION—Validity of Affidavits—Tax Deeds.— 
An affidavit filed by a purchaser at atax sale to pro. 
cure the issuance of a tax deed to himself, stating that 
he served a notice some six months before on one who 
‘*is” the owner of the land described in said notice, is 
defective for failure to state said person ‘‘was” the 
owner at the time the notice was served, within 3 
Starr & C. Ann. St. (2d Ed.), p. 3487, providing that the 
notice shall be served on the owners or the parties in- 
terested in said lot.—LAUER V. WEBER, III.,52N. E. 
Rep. 489. 

125. TENANTS IN COMMON—Liabilities [Inter Se—Sub- 
rogation.— Where one tenant in common has 
paid more than his proper share of a charge 
upon the common property, his interest or owner- 
ship therein is not proportionally expanded, but 
he is, to the extent of the excessive contribution, sub- 
rogated to the rights of the lien creditor to whom the 
payment has been made.—OLIVER v. LANSING, Neb., 77 
N. W. Rep. 802. 

126. TRADE-NAaMES—Sale of Business.—Though there 
is no formal transfer of a business and the right to its 
name, where a business is actually transferred, the 
transferee has the right to use the trade-name.—ALLE- 
GRETTI V. ALLEGRETTI CHOCOLATE-CREAM CO., IIl., 52 
N. E. Rep. 487. 

127. Trusts — Charitable Trusts—Cy Pres Rule.—A 
petition by a mere stranger to effectuate a charitable 
trust by the doctrine of cy pres, praying that the peti- 
tioner be directed to take custody of the institution 
provided for, may be deemed an acceptance of a 
proper decree in response to the attorney-general’s 
answer, which directed plaintiff to take custody.— 
WOMEN’S CHRISTIAN ASSN. V. CAMPBELL, Mo., 48 8S. W. 
Rep. 960. 

128. Trusts—Resulting Trusts—Time of Operation.— 
Where a father undertook to convey land belonging to 
his children, and invest the money received from the 
grantee in other land taken in his own name, the 
children cannot, by subsequently ratifying his act, 
eause a trust to result in their favor, as a trust must 
result, if at all, when the deed is taken.—ARNOLD V. 
ELLIS, Tex., 48S. W. Rep. 883. 

129. TRUSTEES—Contract—Validity. — An agreement 
by a trustee, for a consideration moving to himself, to 
secure the election of another to the office of trustee, 
constitutes a breach of trust, and is void on 
grounds of public policy; and a promissery note given 
for such a promise is void, being founded on an il- 
legal consideration.—DICKSON V. BAKER, Minn., 77 N. 
W. Rep. 820. 

130. Usury—Evidence—Lex Loci Contractus.—Notes 
dated and made payable in another State cannot be 
adjudged usurious, in the absence of proof of the 
usury law of such State.—SAWYER v. DICKSON, Ark., 48 
8. W. Rep. 903. 

131. VENDOR AND PURCHASER—ACction.--It ‘is no de- 
fense in a suit to recover the price of land sold that 
the first deed tendered by plaintiff, owing to a mistake 
in the deed from his grantor, included land to which 
he had no title, where he had afterwards procured a 
conveyance of the land omitted, and had tendered ae- 
fendant a deed thereto.—POPE Vv. MICHEL, Penn., 42 
Atl. Rep. 22. 
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132. VENDOR AND PURCHASER—Deeds—Records.—Ag 
March 18, 1875 (P. L. 32), requiring recorders of deeds 
to keep direct and ad sectam indexes of deeds and mor. 
gages, and providing that the entry of recorded deeds 
and mortgages in such indexes respectively shall be 
notice to all persons of the recording of the same, dogs 
not make it the duty of an incumbrancer or purchaser 
to search the ad sectam index against the names in the 
chain of title.—PYLEs v. BROWN, Penn., 42 Atl. Rep. 1). 

133. WATERS—Irrigation Companies—Right of Way,- 
Under 1 Ballinger’s Ann. Codes & St. § 4155 (1 Hill's 
Code, § 1773), declaring that irrigation companies shall 
be deemed public carriers, subject to legislative rega. 
lation, such a company fs not required to show thatit 
has acquired the right to take waters from a stream 
from which it proposes to get its supply, from riparian 
owners, as a prerequisite to its right to condemn land 
for a right of way.—PRESCOTT IRRIGATION (Co. y., 
FLATHERS, Wash., 55 Pac. Rep. 635. 

134. WILLS—Conversion.—A will making provision 
for testator’s wife during her life, and directing a sale 
of the estate, at the latest at her death,the proceeds to 
be divided among his children, works a conversion of 
the land into personalty from the date of testator’s 
death, although not actually converted by a sule; so 
that the children, in bargaining among themselves 
concerning their interests, need only observe such 
formalities as sre necessary to pass personalty.- 
HOWELL V. MELLON, Penn., 42 Atl. Rep. 6. 

135. WILLS—Heirs by Blood—Bastards.—A devise was 
to testator’s niece, and after her death to her “‘heirs by 
blood.” Numerous devises were to other nieces, and 
their “heirs by blood;” indicating an intention to ex 
clude their husbands and those not related by tiesot 
consanguinity. Held to include the illegitimate son 
of the niece, he being her heir under the statuta.- 
HAYDEN V. BARRETT, Mass., 52 N. E. Rep. 530. 

136. WILLS —Invalid Residuary Devise.—Where 4 
will, after specific bequests, devised the residue to two 
beneficiaries, share and share alike, one of whom 
could not take because her husband was a subscribing 
witness to the will, the share attempted to be devised 
to her does not go tothe other residuary legatee but 
must be administered as intestate estate.—POWERS¥. 
GODWISE, Mass., 52 N. E. Rep. 525. 

137. WILLS — Legacies.—A legatee under a will be 
queathing to her certain property subject to the con 
dition that a certain trustee shall take charge of it, 
and pay herthe income annually, and deliver the prop- 
erty to her children on her death, is not entitled to 
possession of the property as agaiust the trusteée.- 
THIEME V. ZUMPE, Ind., 52 N. E. Rep. 449. 

138. WILLS — Perpetuities — Alienation.—A will pro 
vided: “Should my death occur before the expiration 
of the leases of my landed estate, I desire (M) to re 
ceive all rents. So soon asthe leases of rented lands 
are canceled, I* desire the land to be sold.” Held not 
to suspend the power of alienation, in violation of Civ. 
Code, § 715, forbidding such suspension longer thas 
during lives of persons in being; a prior alienation not 
being forbidden, and there being persons by whom # 
absolute interest in possession could be conveyed.- 
TOLAND V. LOLAND, Cal., 55 Pac. Rep. 681. 

139. WILLS — Testamentary Trusts.—Where a testé 
mentary trust is specifically created, and there is a 
uncertainty in the objects to be benefited or in the sub: 
ject to be affected, the trust will fail, and the nextol 
kin will be entitled to the legacy.—PRaTT v. TRUSTBB 
OF SHEPPARD AND ENOCH Pratt HosPITAL, Md., 42 Atl. 
Rep. 51. 

140. WITNESS — Communication between Husband 
Wife.—Code Civ. Proc. § 1881, subd. 1, disqualifying # 
witnesses a husband or wife as to any communication 
made by one to the other during marriage, does pot 
make a wife suing her husband’s administrator to & 
tablish a conveyance of land by her husband to her 
incompetent to testify that he delivered the deed @ 
her; that not being a ‘‘communication,” within the 
statute.— POULSON V. STANLEY, Cal., 55 Pac. Rep. 6. 
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